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INTRODUCTION 

Should states recognize same-sex marriages? Polygamous marriages? Should marriage be 

incentivized? Should it be given tax benefits or penalties? Scholars across the political spectrum 

may disagree about the answers to questions like these, but they agree about one thing: 

determining what form marriage should take is an important question that deserves its status as 

the focus of serious scholarly and public attention.1 In this paper, I argue that this presumption is 

a mistake, and a damaging one. In focusing on what we should do about marriage, scholars, 

policy experts, and elected officials are asking the wrong question. By doing so, they risk 

perpetuating the very injustices they seek to resolve.  

My purpose in challenging this scholarly and policy convergence on marriage is two-fold. 

First, my findings tell us something important about the policies states should pursue and scholars 

should investigate. As I show, an unjustified concentration on marriage policy has led experts and 

consumers of legal scholarship to overlook concerns that should be the focus of their attention. 

Marriage policy, even in its most liberal form, is poorly suited to advancing the matters of justice 

that have motivated scholars to investigate and reshape the structure of legal marriage. But even 

though their policy conclusions prove false, the values that led liberal defenders and proponents 

of marriage to see marriage policy as important are real. Proponents of marriage have been 

mistaken in their policy aims, but not, as I will demonstrate, in their underlying claims. Rather 

than showing the significance of promoting or re-shaping marriage, however, these values give 

states reasons to advance a much more expansive array of policies in diverse arenas, from urban 

planning and mobility policy to housing policy and community funding, all of which have been 

overshadowed by undue scholarly focus on marriage. Instead of assessing what should be done 

                                                
1 In 2012 alone, well over 2,000 articles were published on the subject of marriage in law reviews and other 
academic journals. 
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about marriage, scholars and policymakers should be analyzing and promoting these very 

different policies.    

On its own, this conclusion is important. But this paper is about something even more far 

reaching and fundamental, namely, how legal scholars should approach guiding public policy. By helping 

to direct policymakers, policy scholarship plays an important public role. Thus, it is important 

that such work provide accurate guidance.  In this paper, I use scholarship on marriage policy as 

an example to demonstrate that researchers seeking to advise political actors should 

fundamentally rethink how they investigate public policy. By investigating why scholars who 

considered marriage policy made mistakes that led them to advocate unjustified policies, we can 

assess how researchers can avoid similar errors when enquiring into other policy arenas   

 Using the example of scholars who have sought to advise policymakers about how to 

shape the legal institution of marriage, I show that employing certain scholarly methodologies 

makes researchers more likely to reach inaccurate policy conclusions. Researchers who focus on 

concrete institutional elaboration at the expense of more abstract moral reflection leave 

themselves vulnerable to a range of misleading cognitive biases. As a result, such scholars are 

liable inadvertently to advocate unjust policies.  

To promote justice and provide accurate policy advice, legal scholars should adopt what I 

call the open approach to policy scholarship. Rather than taking existing policy dialogues and 

debates as a starting point, this method demands that scholars engage in abstract reflection on 

the nature of the values that public policy should promote before using empirical scholarship to 

determine the policies necessary to advance the relevant values. By adopting this methodology, 

scholars can avoid the tunnel vision that has characterized marriage policy research. This 

methodological conclusion has implications that extend far beyond marriage policy, suggesting 

that scholars should reconsider the ways they investigate all kinds of public policies.  
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To support both of these claims, I use the example of scholarship on marriage policy, and 

I focus on one work of scholarship, Elizabeth Brake’s defense of a novel policy she calls “minimal 

marriage.” Brake’s work serves as my core example because it is an exemplary piece of 

scholarship, not because it is uniquely flawed. Brake’s work is thoughtful, creative, and far more 

methodologically self-reflective and rigorous than most scholarship on marriage policy. Despite 

these admirable qualities, Brake reaches the wrong conclusion about marriage, defending a 

policy that proves unjust because she adopts the wrong methodological framework, asking, 

“What should marriage be?” rather than, “How might society promote intimate relationships (or 

moral development or other goals of justice)? By showing that Brake’s proposal for an expanded 

notion of marriage is misguided, we will demonstrate why the contemporary focus on marriage 

policy is unjustified. By uncovering how a thoughtful scholar like Brake manages to endorse an 

unjust policy, we will see why the open approach to policy scholarship is needed to prompt more 

accurate, creative and productive policy solutions.  

This paper proceeds as follows. In the first section, I summarize Brake’s case for minimal 

marriage. In the second, I tease out and reconstruct a few of the values that underlie Brake’s 

claims. In the third section, I argue that marriage policy is not an appropriate way to promote 

these values. Correcting for Brake’s mistakes shows us that the values she endorses support very 

different policy choices than those she advocates. In this paper, I do not develop a detailed 

alternative to Brake’s prescriptions, precisely because my point is that policy makers ought to 

consider a broad range of options.  Instead, I show that policy makers should seriously consider 

an array of policies, ranging from developing new models for public and private architecture 

designed to encourage human interaction, to public subsidies for civic involvement, community 

service, the arts, and perhaps even vacation. In the final sections of the paper, I illuminate the 

broader implications of Brake’s errors for scholars and policymakers by explaining why Brake 
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was unable to recognize the inaccuracy of her inferences. I demonstrate that Brake’s argument 

went astray because she adopted a particular research framework that is widely used in public 

policy scholarship, and I develop a new approach for such scholarship that is less vulnerable to 

error.  

 
1. A CASE STUDY OF MARRIAGE POLICY SCHOLARSHIP 

Research on marriage policy is an expansive (and expanding) area of scholarship. Such 

scholarship is diverse in question and conclusion, ranging from the view that courts can strike 

down laws limiting marriage to opposite-sex couples to the conclusion that such actions are 

patently unjust, from the argument that promoting marriage is the best way to prevent childhood 

poverty to the belief that certain groups of people must be kept from marriage in order to protect 

children, from the notion that marriage instantiates and is necessary to protect liberty to the view 

that marriage constitutes a form of oppression.7  

It would be impossible to summarize the conclusions of this vast literature, and I will not 

attempt to do so. Instead, I want to focus on a particular example of a common variant of such 

scholarship, research that argues states should make a particular policy choice about how to 

organize or structure legal marriage. Although many scholars may not share the particular 

conclusions of the particular work we will carefully evaluate, the article shares a general structure 

                                                
7 For an example of somebody arguing for the right of courts to strike down same-sex marriage restrictions, see Kenji 
Yoshino, Why the Court can Strike Down Marriage Restrictions Under Rational-Basis Review, 37 N.Y.U. REV. L. & SOC. 
CHANGE 331 (2013). For work arguing against this right, see Robert George, Judicial Usurpation and Sexual Liberation: 
Courts and the Abolition of Marriage, 17 REGENT U. L. REV. For work arguing that marriage policy is needed to keep 
children out of poverty, see Robert Rector, Marriage: America’s Greatest Weapon Against Child Poverty, 2465 
BACKGROUNDER, September 16, 2010. For the claim that restricting marriage to heterosexual couples is necessary 
for the welfare of children, see Hernandez v. Robles, 855 N.E. 2d 1, 8, (N.Y. 2006) where the court found that, “in 
the absence of conclusive scientific evidence, the Legislature could rationally proceed on the commonsense premise 
that children will do best with a mother and a father in the home.” This argument has continued to be made by 
opponents of same-sex marriage, although a number of studies have rebutted or seriously challenged this claim and 
its premises. For the argument that marriage is important to the protection of liberty, see ALLAN CARLSON, 
CONJUGAL AMERICA: ON THE PUBLIC PURPOSES OF MARRIAGE, (Transaction Publishers, 2011). For the argument 
that marriage restricts the freedom of participants, see Angela P. Harris, Loving Before and After the Law, 76 FORDHAM 
L. REV. 2821, 2843 (2008).  
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with most literature of this type. What, the article asks, should states do about marriage? As we 

will see, this is the wrong question to ask. Because the otherwise heterogeneous literature seeking 

to advise policymakers about marriage largely shares this question and its underlying 

methodological framework, exposing the serious flaws of this structure raises concerns about the 

entire genre of scholarship.  

Before we tear down, however, we must build up. To that end, let me first lay out 

Elizabeth Brake’s argument in defense of flexible marriage policy.  

 

A. The Argument for Minimal Marriage 

 
In her book, “Minimizing Marriage: Marriage, Morality, and the Law,” Elizabeth Brake 

argues that as a matter of justice, states should adopt a liberal form of legal marriage Brake calls 

“minimal marriage.”  Her argument begins with a promising intuition: It isn’t fair to limit the 

benefits of marriage to dyadic romantic pairs when there are people in other kinds of 

relationships that are just as valuable. The decision to provide special benefits to participants in 

particular types of relationships privileges certain people. The choice to distribute public benefits 

unequally must be justified both to those who are advantaged and those who are excluded. 

Brake’s claim is that governments cannot justify uniquely acknowledging and privileging dyadic 

romantic relationships, but states can justify providing distinct benefits to participants in adult 

caring relationships. Thus, Brake concludes that states are obligated to adopt “minimal 

marriage,” a flexible marriage policy that legally recognizes all kinds of adult non-dependent 

relationships.  

To see why Brake believes minimal marriage is justified, we need to understand a bit 

more about John Rawls’ theory of justice. What could justify a public policy that advantages only 
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some citizens to those who are excluded from the policy’s benefits? Rawls argued that all citizens 

have an interest in particular kinds of goods, which he called “primary goods.” On Rawls’ view, 

all citizens thus have a reason to accept public policies that promote a fair distribution of these 

goods. Brake’s argument, in short, is that minimal marriage is necessary to promote a fair 

distribution of caring relationships, which she believes qualifies as a primary good. Because these 

concepts are central to Brake’s defense of marriage, let me explain this claim in a bit more detail.    

Rawls believed that citizens are characterized by two central moral powers, rationality 

and reasonableness. Rationality involves the ability to adopt and order ends. Rational people 

have the capacity to set and pursue aims for their lives. Reasonability concerns individuals’ desire 

to live fairly with others. Persons are reasonable so long as they enjoy, “a particular form of 

moral sensibility that underlies the desire to engage in fair cooperation as such, and to do so on 

terms that others as equals might reasonably be expected to endorse.”8 Thus, people are rational 

insofar as they can choose to pursue particular goals, and reasonable insofar as they are willing to 

restrict themselves to pursuing paths of life that are consistent with treating others fairly.  These 

two powers define people as members of the moral community. They are central to citizens’ 

conception of themselves and others. The justice of a society depends on whether it reflects and 

guarantees these moral powers, which characterize citizens as free and equal.  

On Rawls’ view, citizens thus have a fundamental interest in developing and exercising 

their powers of rationality and reasonableness. It follows that people have an interest in the 

material goods and conditions they need to acquire and make use of these capacities.  Rawls calls 

the sorts of assets primary goods, which he defined as “various social conditions and all-purpose 

means that are generally necessary to enable citizens adequately to develop and fully exercise 

                                                
8 JOHN RAWLS, POLITICAL LIBERALISM, 51 (Columbia University Press, 2005).  
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their two moral powers, and to pursue their determinate conceptions of the good.”9 These kinds 

of goods are the central subjects of distributive justice. To be just, states must organize their 

institutions so as to achieve the proper distribution of primary goods.10 Because all citizens desire 

these goods to make use of their own moral powers, all citizens have reason to endorse policies 

that will develop more primary goods, allowing the citizen to acquire more of these assets. 

However, because citizens are reasonable, they are willing to accept only policies that distribute 

these goods fairly. Thus, citizens have a reason to adopt policies that unequally distribute benefits 

if these policies are necessary to achieve and maintain a fair distribution of primary goods.  

Rawls described five categories of primary goods; basic rights and liberties, freedom of 

movement and free choice of occupation against a background of diverse opportunities, powers 

and prerogatives of offices and positions of responsibility in the political and economic 

institutions of the basic structure, income and wealth, and the social bases of self-respect. We can 

divide these categories of goods into two kinds, distinguished by how the goods can be 

distributed. We can call the first type of primary goods direct primary goods. Two features 

characterize these types of resources. First, these goods are themselves important to citizens’ 

enjoyment of their two moral powers. For example, a citizen can use wealth to help achieve her 

                                                
9 JOHN RAWLS, JUSTICE AS FAIRNESS, A RESTATEMENT, 57 (Harvard University Press, 2001). 
10 Readers familiar with Rawls’ work will recognize that Rawls addressed not only the distribution of goods, but also 
what he called the basic liberties. These liberties have lexical priority over the distribution of primary goods. Because 
my focus is on the methodological choices that cause Brake to endorse policies her own claims denounce, I will not 
directly address the relationship between Rawls’ theory of the basic liberties and marriage. Because she does not 
discuss this relationship, Brake seems to presume that the legal institution of marriage does not qualify as a liberty 
concern. (This of course is different from something like state action forbidding certain types of relationships, which 
is not the same thing as not offering legal recognition to the relationship.) Because Brake’s argument is serving in this 
paper as a case study with which we can use to examine a broader question- how should scholars approach questions 
of public policy- my interest is more in the structure or her argument and the mistakes internal to her arguments 
than the best Rawlsian defense of marriage rights per se. A full consideration of whether marriage might qualify as a 
basic liberty therefore lies outside the scope of this paper. My own view is that the legal institution of marriage is not 
a basic liberty, although access to free formation of interpersonal relationships might qualify. Although I do not think 
that Rawls himself, who had a quite limited view of the scope of the basic liberties, would accept marriage as a basic 
liberty, I do think that a strong case could be made that humans have a basic liberty interest in connecting deeply 
with other persons. However, I think that recognizing the importance of human connections is fundamentally 
different from formally recognizing particular relationships.  
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aims, whatever her goals may be. Second, governments can directly allocate these goods in order 

to achieve the proper distribution. For example, a government can use taxation and 

redistributive economic policies to apportion wealth.  

A second type of primary goods is what we can call indirect primary goods. Like direct 

primary goods, these assets are important to citizens’ capacity to possess and exercise their two 

moral powers, but unlike direct primary goods, states cannot effectively or justly distributed these 

resources. Self-respect is one such good. Citizens have an interest in self-respect (because Rawls 

believes this sense of self is necessary for people to be able to set and achieve their own ends) but 

a government cannot simply hand its citizens this sense of self-worth. 

States can, however, work to achieve the appropriate distribution of indirect primary 

goods like self-respect by ensuring the existence of institutions and social structures that 

encourage such respect. Thus, for example, while states cannot directly give their citizens a sense 

of self-worth, they can provide citizens with equal public status, making it more likely that 

citizens will enjoy the sense that they are equally valuable people. Citizens have no first-order 

interest in these resources; if citizens could simply be given self-respect, as they can be given 

money, they would have no further concern for the institutions used to promote such respect. 

Because direct distribution is not possible, however, citizens need these social structures (which 

Rawls referred to as social-bases) to serve as mechanisms for acquiring the goods they actually 

desire.  We can thus call such institutions second-order primary good. States have an obligation to 

provide these second-order resources or institutions in order to promote the appropriate 

distribution of the relevant indirect primary good. The indirect primary goods are the resources 

in which citizens have an actual interest, but the second-order asset are the resources 

governments must provide in order to satisfy that interest.  
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To be just, states must enact policies that promote fair distributions of both direct and 

indirect primary goods. Citizens thus have reason to support policies that fairly distribute direct 

primary goods, or promote a fair distribution of indirect primary goods. Conversely, coercive 

government policies that are not required to achieve a just distribution of primary goods are 

unacceptable because they compel citizens to act in ways the harmed individuals have no reason 

to accept.11 Thus, if Brake can demonstrate that some kind of marriage policy is necessary to 

justly distribute a primary good, even those citizens who will not receive the benefits of marriage 

should endorse the policy as a matter of justice. If she cannot show this to be the case, 

advantaging participants in marriage is itself unjust.  

Brake believes that caring relationships qualify as indirect primary goods, and that a 

particular kind of marriage policy, what she calls minimal marriage, is the institution needed to 

fairly allocate such relationships. Thus, on her view, states have an obligation of justice to adopt a 

policy of minimal marriage in order to create and apportion caring relationships. Although Brake 

does not definitively define caring relationships, she indicates that these relationships “may 

include physical or emotional care taking or simply a caring attitude (an attitude of concern for a 

particular other.) Parties to such a relationship know and are known to one another, have 
                                                
11 Samuel Arnold has described how the structure of indirect primary goods can make further resources (what I join 
Arnold in calling second-order primary goods) appropriate subjects for demands of justice, endowing these goods 
with the status of a contingent primary good. To identify goods that attain this status as a derivative primary goods, 
he argues that you should: 

First, identify an internal resource: an attitude, capacity, or aspect of personality that significantly facilitates 
agency, and thus is attractive to citizens in light of their fundamental interest in being able to accomplish 
whatever ends they happen to have. Next, inquire into the social bases of this internal resource. Is 
possession of this internal resource importantly connected with certain institutions, practices, or social 
conditions? If so, these social bases rightly belong on the list of primary goods. Unlike their associated 
internal resources, they are “workable”; yet like their associated internal resource, they are all-purpose 
resources: things useful to agents no matter what else they want. (Social bases are, if you like, second-order all 
purpose resources: things instrumental to the possession of entities or attributes that are themselves all-purpose 
resources.)  

Although Arnold’s argument is focused on second-order resources that derive from indirect primary goods that 
cannot be distributed because they are internal to the agent, the approach he describes can be generalized to any 
case where an important resource is not itself an appropriate subject for distribution. Brake’s defense of caring 
relationships as an aspect of justice roughly follows the path that Arnold recommends. Samuel Arnold, The Difference 
Principle at Work, 20 (1) J. POL. PHIL., 94 (2011). 
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ongoing direct contact, and share a history.” These relationships comingle, “caring about, taking 

a benign interest in someone, and caring for, acting to meet [a person’s] needs and promote her 

well-being.12”  

Brake hints at three reasons why relationships of this sort qualify as primary goods. First, 

Brake writes that, “caring relationships are almost universally a context in which individuals 

[develop and exercise the moral powers.] Most people simply do not and cannot develop and 

exercise these powers in isolation, but do so in relationships with other people. We form our 

conception of the good in colloquy with significant others and exercise our sense of justice in 

relationships.”13  

Second, Brake claims, “caring relationships are ‘all-purpose means normally needed’ in 

the pursuit of different conceptions of the good.” She takes such relationships to be “comparable 

to the good of self-respect: they provide psychological, emotional, and even health benefits that 

enable parties to pursue their varied goals.”14 

Third, Brake suggests that relationships are themselves second-order primary goods, 

promoting the indirect good of self-respect, since they “involve another person, with detailed 

knowledge of one’s particularity, perceiving one as valuable.”15 Finally, Brake notes that, “caring 

relationships are themselves important to most humans.”16 

                                                
12 ELIZABETH BRAKE, MINIMIZING MARRIAGE: MARRIAGE MORALITY AND THE LAW 82 (Oxford University Press 
2012). 
13 Id. at 176. 
14 Id. at 177. 
15 Id.at177-178. 
16 Id. at 178. Attentive readers should notice that this fact does not itself make caring relationships qualify as a subject 
of justice. Primary goods are not things that people subjectively care about (however much they care) but rather 
things that are relevant to persons’ two moral powers. However, we can imagine caring relationships being among 
the things that many citizens will seek to achieve when they exercise their agency. This would have a very different 
structure, since if true, it would suggest that citizens have fundamental interest in the resources they need to enter 
into relationships. How Brake herself sees the claim that people value caring relationships as fitting with the notion of 
a primary good is unclear, since she does not devote much attention to articulating the underlying features that 
qualify caring relationships as primary goods.  
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These values, Brake argues, are found in all adult non-dependent caring relationships, not 

just romantic relationships between two persons.17 On Brake’s view, these important 

characteristics are found in many kinds of adult non-dependent relationships, from friendships to 

“urban tribes” to polygamous groups. Thus, Brake concludes that all adult caring relationships 

qualify as primary goods, not merely dyadic romantic relationships. It follows that states have an 

interest of justice in promoting caring relationships, but no right to promote only two-person 

romantic interactions (much less a further limitation to heterosexual dyadic romantic 

relationships.)   

Brake recognizes that if this is the case, caring relationships are indirect primary goods, 

not direct resources. Such relationships are not the kinds of things that states can distribute. 

Governments cannot justly force people to enter into relations, and they are not capable of 

making people actually care about particular others. As Brake writes, “ Material care giving is 

distributable and a basis for comparison…but caring relationships are not. Their just and 

efficient distribution results from personal choice, protected under liberties of association and 

privacy. They cannot be distributed.”18 

Because caring relationships are indirect primary goods, governments need not (indeed, 

cannot) distribute the relationships themselves. However, they can promote the relevant second-

order resources. Brake endorses minimal marriage because she believes the policy is needed to 

justly promote and distribute caring relationships. As she writes, “Insofar as caring relationships 

depend on social arrangements for their existence and continuation, their social bases- the 

                                                
17 That is, something like being a universal context for the development of moral powers, serving as an all-purpose 
means to the pursuit of different ends, providing psychological health, and promoting self respect.  
18 Id. at 176. It is important to notice that Brake, unlike some feminist scholars, is not making a claim about the 
physical and financial actions associated with care. Actions like nursing can be distributed directly, although of 
course, there are many disputes about the relative efficacy of stranger provided care and intimate provided care. 
However, this is not Brake’s focus.  
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socially distributable conditions for such relationships, or the legal frameworks designating and 

supporting them- are subject to claims of justice…minimal marriage just is this framework.”19 

Minimal marriage differs from contemporary American marriage policy in three notable 

ways; who can marry, what rights and responsibilities marriage entails, and how benefits and 

burdens are distributed between participants in marriage. Fundamentally, minimal marriage is 

defined by the legal recognition of adult non-dependent caring relationships, divorced from 

presumptions about romantic, sexual, or genetic ties between participants and decoupled from 

childcare policy. Unlike existing marriage policy, which holds that only two parties may enter 

into marriage and presumes that these parties enjoy a romantic relationship, minimal marriage 

places no limitations on the number, gender or biological relationship of the participants in 

marriage, and makes no presumption about the romantic or sexual nature of the relationship. As 

a result, Brake predicts that a policy of minimal marriage will legally recognize all kinds of 

relationships, including friendships, urban tribes, overlapping networks and polyamory. 

Second, minimal marriage involves the distribution of far fewer goods than current 

marriage policies provide. In the United States, marriage is currently associated with access to a 

vast array of rights and responsibilities, including the provision of benefits like health care and 

social security, as well as health proxy rights, inheritance, immigration rights, tax status, and 

much more. Although Brake does not provide an all-inclusive list of the rights and responsibilities 

that accompany minimal marriage because she believes these rights are ultimately defined by 

their role, that of goods necessary to “protect and support caring relationships, ” she does suggest 

several resources she believes qualify. The list includes rights to immigration, assistance in 

employment and relocation, preferential hiring, residency when it applies to issues like in-state 

                                                
19 Id. at 176.  
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tuition, hospital and prison visiting rights, bereavement or spousal care leave, burial with one’s 

spouse in a veteran’s cemetery, spousal immunity from testifying, and designation for the 

purposes of things like corporate family rates. The list of associated benefits does not contain 

entitlements to financial support or health care, which Brake believes should not be linked to 

marital status.20 Significantly these rights and responsibilities have no direct connection to 

childcare or support for parenting. Brake believes that state recognition and support for caring 

adult relations should be decoupled from the legal regime intended to support dependent 

relationships such as that between parents and minor children. 

Now we can see the full scope of the argument. Brake believes that states must adopt a 

policy of minimal marriage because minimal marriage constitutes the institutions that support 

caring relationships, and caring relationships are a primary good. Phrased in more technical 

language, Brake holds that caring relationships are indirect primary goods, and minimal 

marriage is the second-order resource states must provide in order to satisfy citizens’ interest in 

their two moral powers.   

This claim is intuitively appealing. It is common to think that marriages are important. 

Brake’s argument explains why this is so, while reminding us that we have other relationships 

such as strong friendships that we also feel are meaningful. If these relationships are all 

important, why should states privilege one over another? Brake’s answer is that they should not, 

but that they should privilege all of these meaningful relationships over trivial or uncaring 

interactions. If Brake is correct that these relationships matter in a way that is relevant to justice, 

and that minimal marriage is necessary to support and fairly distribute these relationships, then 

states should adopt a policy of minimal marriage. Doing otherwise is unjust.  

                                                
20 Brake believes that goods like health care should not be linked to marital status but should if provided should be 
disaggregated from marital status. 
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2. RECONSIDERING THE VALUE OF CARING RELATIONSHIPS 

The conclusion that states must accept minimal marriage rests on two claims; that caring 

relationships are necessary to acquire or exercise citizens’ two moral powers (that is, that caring 

relationships are an indirect primary good,) and that minimal marriage is necessary to promote 

and justly distribute caring relationships (that is, that minimal marriage is a second-order primary 

good.) In this section, I want to challenge the claim that caring relationships are indirect primary 

goods. Instead, I want to show that caring relationships are, at best, just one among many ways 

of instantiating the actual indirect primary goods, which are much broader in nature. To show 

this, I want to demonstrate: 

(1) That Brake’s arguments for the purported connection between caring relationships 
and citizens’ fundamental interests are too nebulous to evaluate.  

(2) That when we sympathetically reconstruct Brake’s explanations for why caring 
relationships are valuable, these accounts do not show that caring relationships are 
themselves a primary goods. Rather, the best readings of Brake’s arguments support 
the more abstract conclusion that certain types of experiences or resources that 
possess distinctive important characteristics are second-order primary goods. Caring 
relationships are, at best, one among the vast set of institutions, resources, or 
structures that possess these traits and thus can serve in this second-order role.   
 

In the next section, we will consider what these conclusions tell us about the justice of minimal 

marriage.  

Remember how Rawls defined a primary good. Primary goods are distinguished by the 

fact that citizens specially need these goods in order to acquire or make use of their two moral 

powers. Thus, for caring relationships to qualify as primary goods, it must be the case that 

citizens typically require caring relationships in order to possess or exercise these powers. Brake 

hinted at three explanations for why caring relationships might be necessary in this way.  Each 

explanation seemed initially compelling. Take, for example, Brake’s claim that people are unable 
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to develop or exercise their moral powers in isolation. This statement sounds appealing. It is hard 

to imagine a person living in isolation. 

 But pause for a moment. What does this claim mean? How would we evaluate it? Surely 

the comparison class for a state without marriage is not a world in which people live like lonely 

wild mountain men who never encounter others. Presumably, the relevant comparison would be 

to something like a situation where adults (but not children) had relatively transient, or 

emotionally superficial relationships. Perhaps we can imagine a world of office colleagues, 

cocktail party friends, or poker buddies.   Such a world might be sad, even painful. But it isn’t 

obvious that people in that world would lack agency, be unable to achieve their goals, or find 

themselves unable to care about treating others fairly. Those capacities, not citizens’ first-order 

desires, are what identify primary goods.  

At the very least, the conclusion that citizens who do not participate in caring 

relationships lack these faculties is sufficiently controversial that it must be carefully assessed, not 

merely be stated or presumed as Brake seem to do. What kinds of interactions do people need in 

order to develop and exercise their moral powers? What is the connection between adult intimate 

relationships and the ability to be rational or to the capacity for a sense of justice? Brake leaves us 

at a loss. Of course, it doesn’t follow from Brake’s failure to elucidate the link between caring 

relationships and citizens’ two moral powers that no connection is possible, but to believe that 

caring relationships qualify as primary goods, we need a more robust account. Brake’s 

explanation for the purported connection is far too vague for us to assess.  

The same vagueness plagues the other explanations for caring relationships’ status as 

primary goods towards which Brake gestured. How, for example, do caring relationships serve as 

all-purpose means necessary to the pursuit of conceptions of the good? Brake doesn’t say. To 

determine whether caring relationships actually play this role, we need a much more expansive 
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and precise theory of how caring relationships can help individuals achieve any course of action 

or conception of the good than Brake provides. By declaring that caring relationships fill this role, 

Brake states a conclusion without giving us an argument. Without more, we cannot assess 

whether the claim that there is a link between caring relationships and citizens’ moral powers is 

justified.  

This evaluation is important. If caring relationships are not primary goods, they are not 

assets in which all citizens have an interest. If so, benefiting particular individuals in order to 

promote the development and allocation of these relationships is actively unjust. If Brake is 

wrong about caring relationships, minimal marriage is a policy to avoid, not promote.   

Brake can provide no further assistance for us as we try to assess whether caring 

relationships qualify as primary goods. She has no more to give. The vague gestural claims 

described above constitute the sum of her positive arguments about what goods fundamentally 

interest citizens. Brake, we can see, is vague about values. This is true in two different ways. She is 

vague about what characteristics mark goods as valuable, that is, about the precise nature of what 

citizens require to support or make use of their two moral powers. And she is vague about what 

(purportedly valuable) characteristics the resources she supports (caring relationships) actually 

possess.  

This oversight is Brake’s first error. As we will see, it is the mistake from which all others 

flow, leading Brake to eventually adopt a policy conclusion her own claims cannot support.  

Since Brake cannot tell us more about what citizens’ two moral powers require, we have 

to go beyond what she argued in order to gain greater clarity. This does not mean we must leave 

Brake’s claims and intuitions entirely behind. It means we must seek more expansive accounts of 

what arguments her insights might capture. Rather than accepting her under-supported 

conclusions, we can try to build on Brake’s points, hewing as closely as possible to the hints she 
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provides and the Rawlsian framework she endorses while investigating with greater precision 

what citizens’ fundamental interests actually demand. We can do this by reconstructing Brake’s 

underlying claims. With regards to each claim, we can consider how we can make better and 

more precise sense of the kinds of reasons towards which Brake is gesturing.  

I won’t reconstruct each of Brake’s claims. Such an undertaking would be beyond the 

scope of our inquiry. Our primary purpose in this paper is not to describe everything that justice 

requires. Instead, our goal is twofold: first, to show that Brake’s policy conclusion is inaccurate: 

justice does not necessarily require minimal marriage, second, to understand why Brake reached 

the wrong answer. Thus, my aim in this section is to demonstrate two things. First, that although 

Brake’s own assertions are too vague to lead to justifiable conclusions about what resources 

constitute primary goods, we can use the hazy intuitions towards which she gestures to construct 

more exact claims. Second, that a more precise and accurate understanding of the values towards 

which Brake pointed shows that caring relationships are not themselves a resource in which 

citizens have a fundamental interest, but rather one instance of broader categories of goods of 

concern to citizens.  

Were we to conduct a full reconstruction of Brake’s suggestions, I believe we would 

discover that a better development of her intuitions and assertions indicates that citizens have a 

fundamental interest in at least eight distinct types of goods: 

• empathy-generating experiences  
• value-revealing encounters  
• moral dialogue 
• moral laboratories 
• the social bases of influence 
• health promotion 
• the social bases of self-esteem 
• relationship tools 

 
Because our interest lies in a more general understanding of why it is mistake to identify caring 
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relationships as primary goods, rather than in describing the full breadth of citizens’ fundamental 

interests, I am going to focus on reconstructing just a few of Brake’s claims. I will concentrate 

specifically on developing the arguments that explain citizens’ concern for empathy-generating 

experiences, the social bases of influence, health promotion, and the social bases of self-esteem. 

As we will see, the best explanations for citizens’ concern for these goods do not justify the 

conclusion that caring relationships are a primary good. 

 
A. Citizens’ Fundamental Interest in Empathy-Generating Resources  

 
Consider the first of Brake’s claims described above, that citizens cannot develop or 

exercise their powers of rationality and reason in isolation, but instead require caring 

relationships. Is there a way we can develop a plausible and precise argument that makes sense of 

this assertion?  

Underlying Brake’s contention is a sense that isolation threatens citizens’ moral powers, 

that is, their rationality and their reasonableness. How could this be? Let’s consider rationality 

first. Can we develop a credible argument for why the absence of intimate caring relationships 

threatens citizens’ rationality? 

 It is significant that Brake is talking about non-dependent adults, not children or people 

in dependent-care relationships. Although children may psychologically require caring personal 

relationships to achieve certain mental capacities and milestones, it seems unlikely that adults 

must participate in intimate caring relationships merely to be capable of means-ends reasoning or 

of having aims altogether. And remember, these kinds of capacities are what the moral power of 

rationality is all about.  

To see this, picture a person who lacks sustained intimate caring relationships. Such a 

person might experience feelings of sadness or loneliness- certainly an unpleasant and 
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undesirable condition. But being sad in this way does not usually make people incapable of 

setting goals or engaging in goal-directed behavior.21 Unfortunately, we do not need to consider 

unusual philosophers’ hypothetical cases to imagine a person in this condition. The world gives 

us many tragic opportunities to witness that this lack of intimacy does not usually make people 

lack agency in the way that is relevant to their powers of rationality. We all likely know people 

who might not have best friends or close family members, whose relationships are all (relatively) 

more peripheral (although they nonetheless have human contact.) Such people do not usually 

altogether lack the capacity to set goals or engage in means-ends reasoning. Thus, it is 

implausible that caring relationships of the sort that interest Brake are needed to possess or 

exercise the moral power of rationality.  

 In contrast with the first moral power, citizens’ powers of reasonableness are by definition 

interpersonal. People are reasonable insofar as they desire to live with others on fair terms others 

can reasonably accept. This makes the claim that citizens require caring relationships in order to 

be reasonable more promising. Of course, nothing about reasonableness analytically requires 

that people have an interest in any kind of actual relationship with other people. We can imagine 

a person caring to live on fair terms with others without having any interest in participating in 

intimate caring relationships with other people, just as I might desire to treat aliens fairly, even 

though I do not know if such beings actually exist.22 Because there is nothing logically 

inconsistent in such a statement, citizens’ interest in exercising their power of reasonableness does 

not require as a matter of logic that citizens participate in relationships at all. But what is logically 

true of the concept and what is psychologically true of people who embody the concept can 

differ.  

                                                
21 At least short of extreme clinical depression, and even then, rarely.  
22 That is, I have a contingent desire. My desire is that, should any aliens exist, I treat them fairly.  
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It might be psychologically true of people that in order to sustain or exercise their moral 

power of reasonableness, they need to have close relationships with others. Since citizens have a 

fundamental interest in their capacity to be reasonable or act reasonably, this need would give 

citizens a fundamental interest in caring relationships.  

 This kind of psychological need could exist for two reasons. First, reasonable citizens 

might require caring relationships with others in order to sustain their capacity for 

reasonableness. Citizens, of course, are already reasonable by definition. Anyone who does not 

desire to live on fair terms with others lies outside the moral community.23 But the fact that 

citizens desire to co-exist fairly with others does not innately mean they will continue to do so. 

Thus, citizens who currently possess a sense of justice might have a derivative interest in ensuring 

that they continue to be reasonable. Just as Odysseus is said to have had an interest in taking 

steps to guard against predicted future psychological failings, citizens might have an interest in 

institutions and actors that will make them continue to want to be reasonable, recognizing that 

without that support structure they might someday come to lack the desire to live fairly that they 

currently possess.  

 Second, citizens might psychologically need caring relationships in order to exercise their 

power of reasonableness. The fact that citizens desire to live fairly with others does not entail that 

they actually know what it means to treat others fairly. Reasonable citizens don’t just wish to 

desire to treat others fairly; they want to actually act fairly. Fair terms are defined as those that 

                                                
23 Lest this seem too complicated, the claim is that questions of justice are directed to people who care about justice. 
That is why, on Rawls’ story, it is fundamental that citizens possess the two moral powers. Therefore, outside of the 
special case of children, we can’t say (at least not without further highly controversial philosophical argument that 
falls outside the scope of this paper) that people have a fundamental interest in acquiring a sense of justice if they lack 
it altogether. But that is different than what we are talking about now- namely what is desired by individuals’ who 
already wish at some level to live justly. (We might say they have a second-order desire to be reasonable, even when 
they have a first-order wish that is inconsistent with that desire, just as a person who genuinely wishes or intends to 
quit smoking but craves a cigarette is different than a person who has no higher-order desires to cease smoking.) This 
is a relatively technical point that can easily be set aside.  



 22 

can be accepted by all who wish to live with others on terms that can be accepted by all. To 

know what constitutes fair terms, therefore, citizens must understand what others can reasonably 

accept. This knowledge might not be innate. Perhaps, absent intimate relationships with other 

people, citizens may not really know what others require. Reasonable citizens might have a 

fundamental interest in caring relationships if they know they need to participate in these kinds of 

relationships in order to recognize what terms are actually acceptable to other people. Caring 

relationships could thus qualify as primary goods if citizens need these relationships in order to 

care about treating others fairly, or if they require such relationships in order to understand what 

it actually means to treat other people fairly.   

It is possible to make a case for both of these claims.  I suggested above that it was 

unlikely that caring relationships were necessary for citizens to be able to reason effectively. But 

raw intellectual skills may not be all that good citizenship requires.  Many scholars believe that 

what reasonableness demands- the desire to live on fair terms with others and the capacity to 

understand what fairness entails- is not merely a set of intellectual skills.  Instead, they argue that 

possessing or exercising a sense of justice requires moral emotions, such as empathy.  Sharon 

Krause, for example, has noted that participants in a scheme of justice need “empathy to inhabit 

hypothetically the standpoints of all the people they could turn out to be, to feel the rational 

desires of persons differently placed, and so to reason their way to the most advantageous 

arrangements for social cooperation. Reasoning about justice is an affective and not only a 

cognitive activity.”24  

Krause’s claim reflects both of the possible psychological connection between caring 

                                                
24 SHARON KRAUSE, CIVIL PASSIONS, MORAL SENTIMENT AND DEMOCRATIC DELIBERATION, 31 (Princeton 
University Press 2008) Similarly, Michael Frazer has argued that Rawls’ notion of justice demands “an empathetic 
understanding of others, including those very different from oneself.” See, Michael Frazer, John Rawls, Between Two 
Enlightenments, 35(6) POL. THEORY, 756-780 (2007). 
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relationships and reasonableness we discussed. Caring relationships might be necessary to 

generate the empathy that makes others’ needs reasons for you, and it might be necessary for you 

to be capable of accurately inhabiting others’ perspectives.  If the absence of caring relationships 

inhibited individuals’ ability to have this kind of empathy, that is to feel for other people in a way 

that makes it possible for citizens to imagine the standpoint of others and thus to understand 

other’s needs and interests, then lacking such relationships would prevent citizens from exercising 

reasonableness.  

This claim is at least prima facie plausible. Rawls himself suggested something like this 

when he speculated about the process by which children could develop the desire to live fairly 

with others. He noted that the sense of justice that characterizes the reasonable might begin 

when love for their parents led children to feel guilty if the children violated a parental precept. 

Rawls argued that over time, as children engaged in further joint activities with persons outside 

of their immediate family circle, they could come to have fellow feelings with other participants. 

In turn, he believed this fellow feeling would generate in children a desire to do their part in 

activities that were fairly conducted. In the final stage of development, Rawls wrote, “given that 

the attitudes of love and trust, friendly feeling and mutual respect, have been generated in 

accordance…then if a person…is the beneficiar[y] of successful…institutions…known to satisfy 

the principles of justice, he will acquire a sense of justice.”25 

Of course, this kind of developmental story does not directly explain the value of adult 

non-dependent relationships. Rawls’ theory suggests why children might need caring 

relationships. However, because children are still developing, they have all kinds of needs that 

adults do not. As we discussed, Brake’s interest is explicitly in adult non-dependent caring 

relationships. Therefore, the fact that children (might) require caring relationships in order to 
                                                
25 JOHN RAWLS, THE COLLECTED PAPERS, 105 (SAMUEL FREEMAN ed., Harvard University Press 1999).  
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develop the capacity for reasonableness is outside the bounds of our discussion.26  

It would be too hasty, however to immediately dismiss this connection between caring 

relationships and a capacity for reasonableness as applying only to the development of this 

faculty in children. Children are different than adults, of course, but they share many traits. 

Dismissing this interest as developmental presumes that caring about being fair to others or 

understanding others’ perspectives is a threshold developmental state, an achievement that, like 

riding a bicycle, is never lost once attained. But there is no ex-ante reason to make this 

presumption. It might be that caring to live with others on fair terms is a capacity that must be 

sustained through ongoing interactions that generate feelings of affection and trust for persons as 

a whole. Similarly, continuing to recognize what others can rightly claim may require enduring 

deep knowledge of other persons. Empirical research, of course, could show otherwise, and a full 

assessment of the demands of justice should carefully consider such evidence. But unlike Brake’s 

vague statements about isolation, we have a reasonable prima facie hypothesis for why adult non-

dependent caring relationships might play a role in citizens’ ability to develop or exercise the 

moral power of reasonableness.  

You might think that this reconstructed argument vindicates Brake’s claim that citizens 

have a fundamental interest in caring relationships. But this is where the difference between a 

vague conception of a value and a clear-eyed precise articulation becomes significant. If the 

argument just described is validated, what we have shown is: 

(1) that citizens have an interest in whatever goods or conditions they require to 

                                                
26 I should note that even though the needs of children are outside the particular question we are asking at this point- 
namely what constitutes the best reconstruction of the particular types of fundamental interests to which Elizabeth 
Brake was pointing, these interests would appropriately play a role in public policy. However, the same questions of 
methodology we raise in this context might ultimately have implications for the discussion of what public policies are 
best for children. As an aside, I should also note that whether something is “good for the children” does not 
inherently determine what we should do. How the needs of children fit into a scheme of public goods is itself a 
philosophical question that should be addressed using the method we will discuss later, and scholars cannot evaluate 
concrete policy conclusions without a firm understanding of the relative normative weight of children’s needs.  
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sustain or exercise their empathy.  
(2) that participating in caring relationships might be one means citizens can 

employ to sustain or develop their reasonableness. 
 
It is important to be clear about what these conclusions entail. It does not follow from these 

claims that citizens have a fundamental interest in caring relationships. Instead this argument 

tells us that citizens have a fundamental interest in the resources they need to sustain their 

interest in living on fair terms with others and their ability to understand what others’ can 

reasonably demand, that empathy may be among the resources citizens require (and thus an 

indirect primary good,) , and that there are goods or experiences that can help generate and 

sustain empathy. We have reason to believe that caring relationships may be one of these 

experiences, but we do not yet know other resources might qualify. Indeed, we have not even 

assessed whether caring relationships actually generate empathy. It follows that we can hold only 

that people have a second-order interest in  

Empathy-Generating Resources: Experiences and goods sufficient to stimulate the desire to live 
on fair terms with all other persons and allow citizens to accurately recognize what it 
would be reasonable for other people to accept.  

 
 This is a more abstract conclusion than Brake’s claim, and significantly so. As we will see 

in sections three and four, this abstract description picks out a much broader class of goods than 

Brake realized. Failing to notice this fact prompted Brake to reach mistaken conclusions. Thus, it 

is important to carefully distinguish this more precise and abstract description of the primary 

good required to satisfy citizens’ fundamental interests.  

 
B. Influence as an All-Purpose Means 

 

The argument we just developed reconstructed Brake’s suggestion that citizens cannot 

exercise their moral powers in isolation, demonstrating that the assertion is best understood as 

justifying the conclusion that empathy-generating resources are second-order primary goods. We 
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can perform the same kind of reconstruction on Brake’s other suggestions about the connection 

between caring relationships and citizens’ fundamental interests. As a further example, let’s 

consider Brake’s contention that caring relationships are important because they are an “all-

purpose means normally needed in the pursuit of different conceptions of the good.” How can 

we best make sense of this assertion?  

 To reconstruct this argument, we first need to understand why citizens’ two moral powers 

give them a fundamental interest in all-purpose goods, and what it means for a good to be all-

purpose. Only then can we assess whether caring relationships qualify as the kind of all-purpose 

means that concern citizens.   

Citizens’ desire for all-purpose goods derives from their interest in exercising the power of 

rationality. Recall, citizens exercise their rationality when they set and pursue their own ends, 

that is, when they develop a sense of what is good, and thus determine to what goals and 

purposes their life should be directed.27 The capacity to set ends is dependent on a person’s sense 

that she might achieve those ends, and in turn gives her an interest in doing so.28 Because citizens 

thus have a fundamental interest in pursuing their particular conceptions of the good, they thus 

have a derivative interest in resources that might help them achieve their aims.  

 It is inconsistent with citizens’ rationality to force them to pursue ends they do not adopt 

for themselves. Thus, it is wrong to enforce public policies that require citizens to produce or 

distribute goods that can be used to pursue only certain kinds of ends, because not all citizens 

                                                
27 This is not inconsistent with citizens being willing to follow others. For example, this is consistent with the decision to 
live your life as your guru dictates.  
28 This restriction derives from the nature of the mental states associated with intention and goal formation. You might 
wish to do something you know you cannot do, but you cannot aim to do such a thing. I might wish to have been born 
on Mars, but I cannot aim for that to be the case, because I know it is impossible.  
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might want to pursue those particular aims.29 However, there is one class of goods that interest 

every citizen, all-purpose goods, that is, resources that could help citizens pursue any kind of end. 

All citizens are concerned with these sorts of assets because access to these goods can help citizens 

achieve their goals, whatever their aims might be. Unlike other kinds of resources, all- purpose 

goods thus qualify as primary goods.  

This quality is most closely associated with wealth. According to Rawls, wealth “consists 

of (legal) command over exchangeable means for satisfying human needs and interests…things 

that normally have an exchange value.” 30 Wealth is all-purpose because it can be used to acquire 

any kind of good and can thus aid people in achieving any kind of goal.  

Money is the most obvious form of wealth. If I have money, I can buy whatever more 

particular goods or services might help me in pursuing my end. Money is useful to me if I want to 

be a philosopher, or if I want to be an Olympic swimmer.  Unsurprisingly, considerations of 

distributive justice have focused almost entirely on distributions of money, even as scholars have 

disagreed about the appropriate higher-level description for a currency of justice.31 Despite this 

long-standing focus, money is not the only form of wealth. Possessing money is not the only way 

that people can possess legal command over all-purpose goods. This is the case both because 

there are kinds of goods with exchange value that may not be best characterized as money, and 

because the possibility of exchange may not be the only way a good can be all-purpose. For 

example, if I have an enforceable contract giving me a right to your labor, then I can make use of 

your work towards any end I desire, or I can exchange this right for other goods. I am wealthy 

                                                
29 With the exception that citizens can be forced not to pursue policies that are unfair to others, since reasonable 
citizens themselves accept that that they should act only in ways that others can accept.  
30 JOHN RAWLS, THEORY OF JUSTICE 540 (Harvard University Press 1999).  
31 See Richard Arneson, Welfare should be the Currency of Justice, 30 (4) CAN. J. PHIL 497 (2000).  
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even if I am cash-poor.32 

Caring relationships do not fit this definition of wealth. They are not legally enforceable.33 

However, the focus on legal command is overblown. For the purposes of identifying primary 

goods, a person’s legal right to command an all-purpose good is merely a proxy for two factors 

that do determine whether a resource qualifies as a primary good: whether citizens can reliably 

use a good at their own discretion, and whether the government can workably determine how 

the good is distributed. If citizens cannot be provided with the reliable ability to use a resource, or 

the government is unable to influence how the good is distributed, then the resource cannot 

qualify as a primary good.34  

Legal command is an excellent heuristic for assessing the presence of these features. In the 

context of functioning governments, a legal right to command a good is equivalent to the 

functional ability to make use of the resource. Similarly, since the government establishes the law, 

when the law determines who can use a good, the government can control how the resource is 

distributed. Thus, the fact that control of an all-purpose good is guaranteed by law is usually 

enough to ensure that an all-purpose resource is suitably workable to qualify as a primary good. 

But this does not mean that legally enforceable command is required to realizing the necessary 

reliability or workability.  

Participating in caring relationships can give people reliable access to all-purpose 

                                                
32 See Kevin Kordana and David Blankfein Tabachnick, Rawls and Contract Law, 73 GEO. WASH. L. REV. 598 (2005) 
(suggesting that contract rules can be used in the Rawlsian schema to achieve distributive ends outside of taxation 
and transfer.) 
33 Brake’s plan would make them legally enforceable to certain ends (although not to the performance of labor) but 
that does not itself tell us why caring relationships are primary goods, since you could theoretically make any set of 
people legally responsible for each other, regardless of whether they had a pre-existing relationship.  
34 In referring to “the government” here, I do not wish to take a controversial position. There have been long-standing 
disagreements among Rawlsian scholars about whether distributive principles apply only to legally coercive institutions, 
and I intend to take no stand in this debate. (Indeed, elsewhere I have argued that the concept of the state is a 
mistake.) I mean only to note that to qualify as a primary good, a good must be the sort of thing that can be 
controllably distributed by somebody. If not, it’s distribution is not the sort of thing for which anybody can be held 
responsible (although we might think of it as a less-good states of affairs.)  
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resources. To see this, we must distinguish between legal and functional control of resources. A 

person has legal control over resources when she commands those resources because the 

government ensures her ability to do so. A person has functional control over assets when she can 

reliably make use of those resources, but her ability to do so is not caused or guaranteed by law. 

We can say that a person has functional control over the assets of another person when she has 

influence over that person, that is, when she can reliably direct how the second person uses her 

resources.  

Participating in caring relationships generates no automatic legal guarantees, but such 

relationships can give people functional access to others’ assets. The kind of emotional 

attachment found in caring relationships gives people the ability to influence how those who care 

for them employ their internal and external resources. If you care deeply about me, then I can 

count on you to be willing to help me achieve my ends. I can use your labor and the resources 

you command to pursue my own projects as or more reliably than if I had legal control over your 

behavior.  

Consider the example of the adult child of very wealthy and generous people. If the child 

was considering starting a small business, she could reasonably rely on her parents’ assistance in 

advancing her ends, even though she has no legal control of those resources. Her parents’ assets 

are within her functional means, if not her legal means.35 For this very reason, institutions of higher 

learning typically include parental income in the financial aid calculations of their children long 

past the legal age of majority.  

As Brake recognized, governments cannot immediately control the distribution of this sort 
                                                
35 We might have reason to prefer a system where we limit the effects of functional means, privileging legal means. For 
example, we might be concerned that domination will follow if people have access to goods primarily through non-
legal channels. I myself believe that domination is not a separate harm, but a worry about the reliability of access 
and the psychological effects of certain kinds of reasons given for access. But these worries lie outside the scope of this 
paper. Our focus here is on understanding what kinds of goods are of interest to citizens. Worries about domination 
are distinct from this concern.  
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of influence. Who has influence is not the direct result of legal commands. States cannot 

realistically justly order citizens to grant some other person’s aims and goals influence in their 

choices about how to employ the resources they command.36 The distribution of indirect 

influence over resources is thus less immediately controllable by the state, partially explaining 

why so much of the discussion about distributive justice has focused on legal command.  

But the fact that the government cannot directly control the distribution of influence does 

not mean that states cannot shape the distribution. Just like individuals can influence others to 

achieve their aims even where they have no legally enforceable rights, states can influence how 

citizens act even where they cannot effectively issue commands. States can change the functional 

distribution of all-purpose assets by shaping the circumstances in which people can reliably use 

resources they do not legally control. For example, an effective propaganda campaign saying that 

giving children money is bad for their character might make the adult child we just discussed less 

able to reliably access her parents’ resources, by influencing her parents’ sense of how they 

should behave. Thus influence over others could be a kind of indirect primary good, and the 

social structures and institutions that shape this influence and can be affected by governments are 

a kind of second-order primary good.  

Just as in our earlier example, we need to be careful about what precisely what our 

discussion has shown. Our argument has demonstrated that citizens’ concern for their moral 

power of rationality gives them an interest in reliably controlling all-purpose means and that 
                                                
36 I think this distinction often leads to error. People falsely infer that unworkable goods have no further policy 
implications. That is mistaken. The distribution of unworkable goods remains a concern of justice, and individuals 
and policy makers should direct their attention to achieving the proper distribution of this good. When institutions or 
individuals are unable to directly distribute the good, they honor this importance by choosing the policies that are 
best suited to achieving the distribution justice demands with regards to the acts that are under their control. When 
individuals are in a position to hand out a good (like influence) that plays an important role in achieving the proper 
distribution of all-purpose goods, their choices remain directed by the need to achieve the proper distribution of the 
good. The fact that the law cannot achieve the proper distribution of primary goods merely makes the appropriate 
course of action a distinct question, not one that is entirely different in kind. In this, I take myself to follow Liam 
Murphy’s interpretation of G.A. Cohen on the distribution of financial resources and work. See Liam Murphy, 27 (4) 
Institutions and the Demands of Justice, PHIL. AND PUB. AFF. 251 (1998). 
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these resources come in several forms, among which are easily exchangeable goods and the 

ability to direct the labor and skill of others. We have also shown that people can control these 

goods either formally, by being able to exercise legal control over goods, or functionally, by being 

able to control how an asset is used, including assets that are legally commanded by other 

persons.37  As regards citizens’ moral powers of rationality, all forms of omni-directional 

resources and all means of commanding these resources are equally valuable. Citizens are 

indifferent between types of goods all of which can be used to advance whatever aims a citizen 

chooses to pursue, and between ways of commanding these resources that are equally reliable. 

Our argument thus shows that citizens have a fundamental interest in reliably controlling 

all-purpose goods. This broader conception of wealth must include as a second-order primary 

good: 

The Social Bases of Influence: Social and institutional structures that give individuals the 
ability to reliably make use of others’ all-purpose resources to advance their own ends.38  
 

Importantly, as was the case in our earlier example, this conclusion is more abstract than Brake’s 

assertion that caring relationships are a primary good.  

 
C. The Social Bases of Self-Esteem and Health Promotion  

 

You can now begin to see the pattern. To reconstruct Brake’s claims, we take her 

undefended assertions and consider more precisely what related argument might link citizens’ 

                                                
37 In fact, “legal” control is merely a variant of functional control. The government is able to control the distribution 
of resources by law only so long as enough people accept it as having that right. The accepted legitimacy of the state 
can itself be understood as a functional way of exercising control.  
38 As we have shown, this more particular interest is derivative of citizens’ broader interest in all-purpose means. It is 
not an additional interest (above and beyond, for example, the interest in money) but part of the entire package that 
should be understood as reliable control over all-purpose means whose distribution can be workably influenced. 
Thus if influence and money were to prove equally effective as all-purpose resources, justice would require that 
citizens have fair access to the category “all purpose goods” not to either of these types of resources specifically. 
Influence and money could be traded off against each other. A person with a great deal of money would not count as 
the worst off even if they had no influence (as we have defined it) and vise-versa. In practice, of course, the two are 
often related, a factor that must be considered when the package of control is calculated.  
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interest in their two moral powers to caring relationships. In each case, we discover that the 

reconstructed claim justifies an abstract conclusion, that citizens have a fundamental interest in 

goods that possess certain properties (such as the ability to promote empathy, or to allow a citizen 

to reliably use another’s goods.) However, these arguments do not yet justify the more particular 

claim that citizens have a fundamental interest in any specific concrete asset like caring 

relationships.  

To consider a final two examples of this pattern, let’s examine Brake’s claim that caring 

relationships promote and are comparable to the good of self-respect, and her belief that citizens 

have a fundamental interest in caring relationships because such relationships have health 

benefits.  

In advocating self-respect as the basis for a claim that caring relationships are a primary 

good, Brake is potentially departing far more radically from Rawls’ claims than she 

acknowledges. Rawls believed that “in a well-ordered society the need for status is met by the 

public recognition of just institutions…the basis for self respect in a just society is…the publically 

affirmed distribution of fundamental rights and liberties... self-respect is secured by the public 

affirmation of the status of equal citizenship for all.”39 In implying that citizens need access to 

caring relationships in order to possess sufficient self-respect, Brake suggests that citizens’ sense of 

self-worth is not adequately supported by the public affirmation of their status as legal citizens. 

Instead, citizens require social support for their self-respect, and states must shape social 

conditions to ensure that citizens have adequate access to such support. 

It is important to distinguish this discussion from current debates about the recognition of 

gay marriages. Unequal distribution of recognition for caring relationships on the basis of factors 

said to reflect the lesser status of certain individuals is inconsistent with public affirmation of 
                                                
39 Rawls, Supra note 26, at 477. 
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equal citizenship. Granting marriage rights only to heterosexual couples is thus an unacceptable 

assault on the self-respect of gay citizens, so long as marriage policy is given the public standing it 

is currently accorded in many countries like the United States.  But lack of special support for or 

legal recognition of caring relationships altogether is not in a denial of equal citizenship status. 

We would not be refusing citizens public affirmation of their equal status if we had never legally 

recognized or provided special treatment for any kind of adult relationships at all.40 

 Brake’s claim, however, is not the negative claim that if we are going to have marriage, 

including all caring relationships does less damage to citizens’ sense of self-respect than more 

restrictive forms of marriage.41  Instead, she makes the positive claim that caring relationships are 

primary goods and thus should be supported by the state as a matter of justice. This claim is far 

more expansive than a demand for equal public treatment. Equal public treatment could be 

achieved by having no state marriages at all. Brake’s argument, however, opposes this move. 

Because primary goods are the sorts of things that states should promote as a matter of justice, 

Brake’s claim that caring relationships are primary goods requires states to actively promote and 

support such relationships. Thus, Brake’s claim only makes sense if she believes that equal public 

standing is not enough to give citizens sufficient self-esteem. Even if they are recognized as equal 

citizens, people need to participate in caring relationships in order to have enough self-esteem to 

exercise their moral powers. To conclude that caring relationships are primary goods for this 

reason, Brake has to believe that Rawls is wrong to believe that equal status as a citizen is 

                                                
40 If the social bases of self-esteem is a primary good, however, and Brake were correct that caring relationships are 
necessary to the social bases of self respect, and that the formal recognition of such relationship is needed to promote 
such relationships (that last of these claims is where I believe Brake is wrong) then it would be the case that states 
would be unjust if they denied any citizens the right to marry, although they would not because they would deny any 
citizen the public affirmation of her equal status.  
41 We will discuss this claim later. In fact, it too fails to acknowledge the damage marriage might do to the self-respect 
of the unattached. Thus, marriage proves unjustifiable because of its harms to the good of self-respect. Minimal 
marriage remains better along this continuum than other forms of marriage, but still unjustifiable.  
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sufficient to achieve the kind of self-worth citizens’ need to exercise their moral powers.42   

Rawls (and thus presumably Brake) believed that self-respect was linked to citizens’ ability 

to exercise their moral powers because citizens needed a secure sense of their own worth in order 

to be able to pursue the plans they set for themselves. He took self-respect to consist in “a 

person’s sense of his own value, his secure conviction that his conception of this good, his plan of 

life, is worth carrying out…a confidence in one’s ability, so far it is within one’s power, to fulfill 

one’s intentions.”43 This sense of self was important to citizens’ capacity to engage in acts that 

reflected their rationality and reasonableness because, “When we feel that our plans are of little 

value, we cannot pursue them with pleasure or take delight in their execution. Nor plagued by 

failure and self doubt can we continue in our endeavors.”44 Brake’s claim is thus that even if 

citizens are given equal public status, they need to have other actual people around them take 

them to be valuable in order to have enough self-worth to feel that their plans are worth 

pursuing.  

 Imagine we accept the claim that citizens need particular social conditions in order to 

achieve this sense of self. As was the case in our earlier examples, we are not yet justified in 

concluding that citizens have a fundamental interest in caring relationships. All we have shown is 

that citizens’ desire to exercise their two moral powers gives them a basic interest in something 

like:  

The Social Bases of Self-Esteem: Goods, institutions, and social practices sufficient to give 
individuals the conviction that their conceptions of the good are worth pursuing, and the 
confidence that such projects are within their powers to pursue.45 

                                                
42 Indeed, much of the disputes regarding the status of the family in Rawls’ schema follows from his inattention to 
issues like the extent to which public structures can substitute for “private” unequal status.  
43 Rawls, Supra note 26, at 386. 
44 Id. at 386. 
45 Rawls believes that self-respect has public value because this sense of self is necessary to give a person the secure 
belief that her own plans of life are worth carrying out, and the sense that they might be achievable. Lacking these, a 
person cannot pursue her own plans, and thus lacks the ability to act on the first moral power.  Since she accepts the 
Rawlsian framework, we can presume that Brake endorses this explanation.   
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Once again, our argument justifies only this more abstract descriptive conclusion.  

Similarly, Brake’s contention that that caring relationships qualify as primary goods 

because they are linked to physical and psychological health is best interpreted as a claim that 

citizens have an interest in the social bases of health. It is indeed difficult for people to maintain 

their rationality or reasonableness or to pursue the projects they endorse if they are physically or 

mentally ill, pained, or incapacitated. If caring relationships help avoid these ailments, then they 

are one means that can be used to advance citizens’ fundamental interests, explaining Brake’s 

belief that such relationships are primary goods. But again we should be precise. It does not 

immediately follow from this plausible claim that citizens have an interest in caring relationships, 

only that they have an interest in something like: 

Health-Promotion: Goods, institutions, and social practices needed to ensure citizens’ 
physical and psychological well-being.  
 
In each of the examples we considered, we reconstructed the argument that would best 

justify Brake’s assertion that caring relationships are primary goods. What we found, however, 

was that each reconstructed argument established an abstract claim, not Brake’s more particular 

assertion. Our work showed that citizens have a fundamental interest in certain types of 

resources, namely, goods that possess particular characteristics such as the capacity to permit 

citizens to accurately recognize the needs and interests of other people.  

The difference between understanding these reconstructions as justifying the abstract 

conclusions we articulated and taking them to vindicate the more concrete claim that caring 

relationships are primary goods, as Brake did, might appear overly fussy. My insistence on the 

former might appear pedantic. After all, our intuitions suggest that caring relationships have the 

right kind of characteristics. But it is important to distinguish these abstract claims and their 

purported concrete instantiations. As we will now see, Brake’s failure to recognize this distinction 
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played a crucial role in leading her to endorse inaccurate and misleading public policy 

prescriptions.   

 
3. REASSESSING PRIMARY GOODS 

 
Because we developed these abstract descriptions of the nature of primary goods, we have 

an opportunity that was unavailable to Brake. We can evaluate more precisely whether caring 

relationships qualify as primary goods, that is, whether citizens’ two moral powers give them a 

fundamental interest in such relationships. The abstract descriptions we developed above 

provide a metric against which we can assess particular concrete resources like caring 

relationships that are thought to qualify as primary goods. Caring relationships (or any other 

resource we might seek to evaluate) meet the criteria for a primary good only if they possess the 

features we detailed in our abstract descriptions. Since we have these descriptions, we do not 

need to rely on our intuition that caring relationships are somehow important. Instead, we can 

use empirical evidence to tell us whether caring relationships are valuable, that is whether these 

interactions actually play an important role in advancing citizens’ moral powers. As we will see, 

the claim that caring relationships are primary goods proves both over and under-inclusive. In 

many instances, there is reason to believe that such relationships lack the quailfying 

characteristics. In others cases, it turns out that caring relationships are only one among a broad 

set of assets capable of playing the same role.  

 
A. Why caring relationships may not qualify: The Problem of Over-inclusion 

  
Brake’s vagueness about the nature of citizens’ fundamental interests left her without a 

clear articulation of the characteristics a resource must possess in order to qualify as a primary 

good. Her easy elision between the abstract descriptions of qualified goods we developed above 
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and the concrete goods thought to instantiate these descriptions meant that Brake never fully 

considered whether caring relationships really satisfy the interests towards which she gestured. 

Unfortunately, there are reasons to worry that caring relationships may lack the traits required to 

belong in the valuable categories we just identified.  

In this section, I want to raise a few concerns that went unaddressed- and more 

importantly, unnoticed- in Brake’s analysis of citizens’ interest in caring relationships. My 

purpose in doing so is two-fold. First, I think realizing that we must address these issues is 

important in its own right. We cannot merely presume that caring relationships are capable of 

promoting citizens’ moral powers; serious investigation is needed to justify that conclusion.  

 In noting the need to answer these questions, I have a second, equally weighty, aim. I 

want to illustrate the importance of the kinds of abstract theorizing we engaged in above. The 

worries I will raise have serious implications for the policy choices that we should pursue. 

Nonetheless, Brake did not notice these concerns. As we will see later, Brake failed to see these 

questions because she did not undertake abstract theorizing. Thus, by demonstrating the 

significance of these unaddressed questions, I make it clear just how dangerous it is for scholars’ 

to avoid such theorizing.  

Somewhat ironically, Brake herself indirectly suggests reasons that caring relationships 

might not qualify as empathy-generating resources. As part of her argument that states should 

not give dyadic romantic relationships exclusive access to marital benefits, she noted that, 

“Communitarians and care ethicists fear society becoming a marketplace of atomistic, mutually 

uncaring individuals; but this can be contrasted with other dystopias, of small, jealously defended 

communal outposts, or a marketplace of atomistic, mutually uncaring dyadic units.”46 Her point 

was that the fact people participate in dyadic romantic relationships does not mean they will 
                                                
46 Brake, Supra note 12 at 87. 
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embrace an ethic of care that extends beyond the boundaries of their relationships.  

 Unfortunately, the same worry applies to other intimate relationships of the sort that 

would be recognized by minimal marriage, a possibility Brake does not consider. Remember, we 

concluded that citizens have a fundamental interest in resources that help them sustain their 

desire to live on fair terms with all other people, and their capacity to understand what such 

terms require. Although minimal marriage is less restrictive than contemporary marital policies, 

the policy still defines people by reference to the relatively small group of persons with whom 

they share pre-existing caring relationships, romantic or otherwise. Recognizing an expanded 

circle of marriage partners may generate only a slightly larger jealously defended communal 

outpost, not a more widespread desire to live with all others fairly. Restricted affection for only 

“me and mine” can encompass more than two persons. Indeed, even in our existing legal system 

where only two-party romantic relationships are formally recognized as marriage, people exhibit 

problematic preferences for their extended family members and friends, and limited empathy for 

those outside their circle of intimates. Thus, caring relationships might not be instances of the 

type of “empathy generating experiences” that qualify as primary goods.  

Indeed, some research supports this claim. For example, evidence suggests that 

participating in caring relationships may make people less empathetic to others with whom they 

do not share such a relationship. For example, participants in caring relationships may be more 

willing to dehumanize individuals in stigmatized groups.47  Researchers have theorized that, “the 

experience of social connection draws a circle around you that defines who is in and who is out. 

It very clearly delineates who is ‘us versus them’ and when it is ‘us versus them’ people outside 

                                                
47 Research has suggested, for example, that individuals who are asked to think about a time when they felt 
supported by loved ones have more dehumanizing responses to people with drug addictions and the disabled, and 
that those asked to look at pictures of purported terrorists with friends were more likely to support the use of torture 
than those who did so with strangers. See A. Waytz and N. Epley, Social Connection Enables Dehumanization, 48 J. 
EXPERIMENTAL SOC. PSYCHOL., 70 (2012). 
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appear to be less human…when the experience of social connection is elevated, we feel socially 

‘full’ and have less desire to seek out other people and see them in a way that treats them as 

essentially human.48” If this proves true, then citizens’ interest in empathy may be a reason to 

discourage participation in caring relationships, rather than a reason to encourage such 

interactions.  

 Whether caring relationships encourage reasonableness is an empirical question,  one 

whose answer can only be found by investigation, not speculation. Without further inquiry, we 

cannot draw a conclusion. But that is just the problem. When Brake asserted that caring 

relationships qualify as primary goods, she drew a conclusion. For our purposes, the important 

issue is not whether this conclusion is incorrect or accurate- without further research we do not 

know which is the case. The more significant concern is that Brake did not see that the question 

of whether caring relationships encourage reasonableness requires serious empirical investigation. 

She did not notice she had made an assumption. Thus, she thus left herself seriously vulnerable 

to getting the wrong answer. 

 Similar concerns apply to the conclusion that caring relationships promote health, 

encourage self-respect, or give individuals control over the all-purpose means of others.  

Social isolation is a major risk factor for health problems, with potential side effects on mortality 

and morbidity equivalent to that of smoking.49 But it doesn’t follow from this that we can 

conclude that caring relationships as a category promote good health. For example, even 

relationships marked by care can prove unhealthy. Evidence suggests that negative health 

behaviors, such as obesity, operate similar to contagions, spreading through social networks. 

                                                
48 Maia Szalavitz, How Being Socially Connected May Sap your Empathy, TIME, HEALTH AND FAMILY, October 28, 2011, 
http://healthland.time.com/2011/10/28/how-being-socially-connected-may-sap-your-empathy/. 
49 James S. House, Karl R. Landis, Debra Umberson, Social Relationships and Health, 241 (4865) SCIENCE, (Jul. 29, 
1988). 
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Being in relationships with persons who have unhealthy patterns of behavior is a serious health 

risk even if the relationship is caring in the way that Brake defines.50 Indeed, research suggests 

that people who have healthy lifestyles maintain these choices by avoiding social interactions with 

persons who have less healthy habits.51  

 In addition, the health benefits associated with caring relationships appear to depend on 

the way that the parties to the relationship interact, not on the fact that they affectively care for 

each other. People who have negative interactions with people for whom they care, or 

ambivalent feelings about their relationship partners, experience detrimental health impacts.52 

These relationships would be marked as caring by Brake’s definition-the partners care about 

each other and engage in caring actions towards each other. Nonetheless they have negative 

patterns of interaction (for example, fighting using certain terminology.) These interactions have 

negative health repercussions. Thus, the mere fact that two or more people are in a caring 

relationship does not mean that the participants interact in ways that encourage positive health 

outcomes.  

This research suggests that the claim that caring relationships are health promoting is  

overly broad.  To promote their health, people may need to be in caring relationships with the 
                                                
50 Beyond obesity, numerous other health behaviors might also spread within social networks, such as smoking, 
eating, exercise, alcohol consumption, or drug use. Further health-related behaviors that might spread within social 
networks include the propensity to get health screenings, visit doctors, comply with doctors recommendations, or 
even visit particular hospitals or providers.” Kirsten P Smith and Nicholas A. Christakis, Social Networks and Health, 34 
ANN. REV. OF SOC. 405 (2007). 
51 See Rich Nauert, Family and Peers Have Big Impact on Health, Psych Central, 
http://psychcentral.com/news/2011/10/07/family-and-peers-have-big-impact-on-health/30146.html 
52 Both poor quality friendships and marriages have been shown to have harmful health effects. For example, 
friendships about which people have mixed feelings tend to raise participants blood pressure. Julianne Hold-Lunstad, 
Bert Uchino, Timothy Smith, and Angela Hicks, On the Importance of Relationship Quality: The Impact of Ambivalence in 
Friendships on Cardiovascular Functioning, Annals of Behavioral Medicine, 33 (3) ANNALS BEHAV. MED. 278 (2007). Marital 
strain has been associated with significant increases in morbidity and mortality. See also T.F. Robles, The physicology of 
marriage: pathways to health, 79 (3) PHYSICOLOGY AND BEHAVIOR 409 (2003). See also T.W. Smith and K. Glazer, 
Hostility, marriage, and the heart: the social psychophysiology of cardiovascular risk in close relationships, in HANDBOOK OF 
FAMILIES AND HEALTH: INTERDISCIPLINARY PERSPECTIVES 19-39 (D.R. Crane and E.S. Marshall ed., Sage 2005) 
(Showing that couples whose fights are marked by the use of controlling language experience increased health risks, 
as do participants in ambivalent relationships, that is, relationships associated with both positive and negative 
feelings such as a competitive friend or an overbearing mother).  
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right persons, that is, persons who themselves engage in healthy behaviors. Those relationships 

must be characterized not only by an attitude of care and by acts of caring, but also by positive 

interactions. Again, reaching a definitive conclusion about the risks and benefits of caring 

relationships between participants with unhealthy habits must await more careful investigation of 

the empirical evidence. But there is reason to worry that the entire category of caring 

relationships may not qualify as health-promoting.  

 Influence also does not always track caring relationships. Take the case of certain kinds of 

devout religious marriage. In traditional wedding ceremonies in many Christian denominations, 

a bride promises to “love, cherish, and obey” her husband, while a groom vows only to love and 

cherish his wife. In such relationships, the fact that the partners care for each other, even in the 

real sense that Brake describes, may not mean that they possess equal capacity to influence. Not 

all relationships of care are characterized by equality in bargaining power between participants. 

Indeed, Brake recognizes just this in permitting minimal marriage to be asymmetric in the rights 

that partners extend to each other.54 Because access to influence and caring relationships can pry 

apart, it may not follow from the fact that citizens have a fundamental interest in access to other 

person’s all-purpose means (as we described earlier) that they have an interest in caring 

relationships per se.  

 These same traits mean that caring relationships may not always provide the social bases 

of self-esteem, as Brake suggested they would. Evangelical Christians commonly note a passage in 

the bible, Ephesians 5:22-23, which declares “Wives, submit yourselves to your own husbands as 

you do to the Lord. For the husband is the head of the wife as Christ is the head of the church, 

his body, of which he is the savior. Now as the church submits to Christ, so also wives should 

                                                
54 Relevantly, researchers have suggested that marriage may increase inequality of bargaining power in relationships, 
promoting asymmetric influence. Vickie Schultz and Michael Yarborough, Will Marriage Make Gay and Lesbian Couples 
less Egalitarian? A Cautionary Tale, (unpublished manuscript, available by request to author.) 
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subject to their husbands in everything.”55 As we discussed above, citizens’ power of reason gives 

them have a fundamental interest in a particular kind of self-esteem, the kind that makes citizens’ 

able to see their own projects as worth pursuing because they are their projects, and that permits 

citizens to believe themselves capable of potentially achieving their aims. Relationships that 

instantiate the inequality of submission suggested in Ephesians may or may not be associated 

with all kinds of goods (I set that question aside) but they do not conceptually promote the sense 

the particular kind of self-worth citizens’ moral powers require.    

Nothing in the form of these unequal relationships is inconsistent with the relationship 

being caring. Indeed, the same biblical quotation goes on to demand that, “Husbands, love your 

wives, just as Christ loved the church and gave himself up for her to make her holy…husbands 

ought to love their wives as their own bodies.”56 These parties certainly qualify as caring 

according to Brake’s definition- they know each other, share history, and have an attitude of 

concern towards each other. But it may not follow that these relationships generated in the 

submissive partner the sense that of self worth that makes (in this case her) goals worth pursuing. 

This example opens up the possibility that caring relationships may not promote the kind of self-

esteem involved in citizens’ moral powers, and thus may not qualify as primary goods. Although 

yet again, an actual conclusion depends on the results of empirical psychological research, we 

have reason to worry that the claim that caring relationships qualify as primary goods because 

they sustain self-esteem proves overly broad.   

 
B. Methodological risks: The problem of false attribution 

 
One way a defense of marriage could go wrong is by incorrectly concluding that caring 

                                                
55 5 Ephesians 22-23 (New International Version). 
56 Id.  
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relationships do (or do not) possess the characteristics of primary goods we detailed in section 

two. The concerns just raised give us some reasons to fear that Brake made this kinds of mistake 

in contending that caring relations qualify as primary goods. But Brake’s assertions are 

concerning even if her statements are ultimately empirically verified. The more troubling 

concern isn’t that Brake reached the wrong conclusion. Indeed although I have suggested there 

are reasons for concern, for the purposes of our investigation I remain neutral about whether 

caring relationships will prove to advance citizens’ fundamental interests. The more serious issue 

is that Brake did not recognize that the questions we raised must be asked or answered. This 

oversight is troubling regardless of the whether her assertions prove true.  

The real problem is that Brake left herself vulnerable to reaching the wrong conclusion 

because she did not bother to ask the kinds of questions we just considered. And (I posit) she did 

not make an effort to address these questions because she did not see that there was anything that 

needed to be asked. The need to answer these questions only became apparent to us because we 

carefully considered the nature of the relevant values and then abstractly articulated the 

characteristics that would qualify a particular concrete good as valuable. Developing the abstract 

descriptions of primary goods we worked out in section two left us with an obvious question to 

consider when evaluating potential primary goods, and a clear metric by which to assess our 

answers, namely, “does the resource purported to be a primary good (in this case caring relations) 

possess these characteristics?”  

Because Brake did not engage in the kind of theorizing we undertook, she lacked the 

abstract description that drew our attention to the questions we investigated and provided the 

standard against which we assessed potential answers. In the absence of this kind of description, 

Brake was disposed to a certain set of cognitive biases that both hid the need to ask these 

questions and shaped her conclusions by inadvertently causing her to make unacknowledged 
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assumptions. 

Here, we can learn a great deal from the work of cognitive neuroscientists and social 

psychologists. These researchers have found that our perceptions of the world are heavily 

influenced by context. We are subject to a wide range of perceptual biases. What we actually 

observe about our circumstances is influenced by both by the sensory information we receive 

from the world around us, and by our knowledge, beliefs and expectations, each of which 

influence what we notice and how we interpret the immediate reports of our senses.  

In the context of visual information, scholars have noted that our beliefs and expectations 

lead us to misinterpret what we see even when evidence to the contrary lies before us. For 

example, “we expect the brick wall to be ‘in reality’ the same color throughout, so despite the 

evidence before us caused by changes in illumination across its surface, we believe it to be the 

same color.57” We can call this kind of mistake a case of false attribution. In such instances, people 

wrongly attribute certain characteristics to an entity because they expect that the entity will 

possess those features, even though upon reflection they could easily see that the entity lacks the 

relevant traits. These assumptions can range from conscious, useful heuristics or generalizations 

(most of the time, adult men will be able to lift more than women) to unconscious associations 

(for example, without reflection linking homosexuality and pedophilia because they are both 

forms of what have been taken to be socially “deviant” sexual behavior, even though there is no 

logical reason for presuming a connection between the two.) Such biases are not limited to our 

visual perceptions; indeed they routinely shape our cognition.  

Mistaken ascriptions are more likely when we are less clear about the characteristics we 

are tracking, and when nothing in our cognitive environment pushes us to recognize the 

                                                
57 See EDWARD SMITH & STEPHEN KOSSLYN, COGNITIVE PSYCHOLOGY: MIND AND BRAIN 85 (Pearson Press 
2006).   
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discrepancy between what evidence from the world actually suggests and what we expect to see. 

Because she did not engage in the process of abstract thinking we undertook earlier, this is the 

position in which Brake found herself. The clear abstract descriptions we developed served as a 

check on our “top-down” processing, giving us the space to weigh what we expected to see 

against the reports of our actual senses (or in this case, the results of empirical research.) These 

descriptions encouraged us to pause and consider, whatever their other values, do caring 

relationships have these particular traits?  

Absent this kind of check, it is easier for unacknowledged expectations and associations to 

inadvertently shape perceptions. For example, Brake associated caring relationships with warm 

interpersonal emotions. Empathy is a warm interpersonal emotion. Because these sensations are 

linked to the idea of care, she was prone to assuming that the kind of affection caring 

relationships embody is the particular sort of empathy needed to qualify as a primary goods, even 

though upon reflection she could easily have recognized the distinction between care for 

particular concrete persons and care for all others.  Without the clear metric and check provided 

by our abstract descriptions, she was perceptually vulnerable both to making such assumptions 

and to not even noticing that she was presuming anything at all. And indeed, Brake failed to 

consider the kinds of questions we have asked.    

 
C. The Problem of Under-inclusion 

  
Say that despite the worries just raised, we conclude that caring relationships have all of 

the qualities we found to be valuable. It does not follow that citizens have a fundamental interest 

in such relationships. Falsely attributing valuable characteristics to goods like caring relationships 

is only one way we can misconstrue citizens’ concerns. We can also misunderstand citizens’ 

interests if we fail to recognize that caring relationships are only one type among a broad array of 
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goods that possess the relevant valuable traits. We can call this sort of error under-inclusion.  

The problem of under-inclusion occurs when we mistakenly infer from the fact that 

people have a fundamental interest in receiving a particular type of resource that they necessarily 

have an interest in a particular token of the type. In fact, when there are many different sorts of 

tokens, individuals may have no necessary interest in many tokens of the type. To understand the 

problem of under-inclusion, consider the following case.  

Hungry Harry: Harry is hungry and needs food in order to be healthy and to be able to 
focus on his desired task. Harry’s hunger could be satisfied by a sandwich, or a bowl of 
stew, or a salad. Any one of these resources would be sufficient to ensure Harry’s health 
and to permit him to focus.  

 
In this case, each of the resources (sandwich, stew, salad) has valuable characteristics, the ability 

to feed and focus Harry. Nonetheless, it is false to say that Harry necessarily (or as a general 

matter) has an interest in any of these particular goods. Harry has an interest in accessing some 

sort of food. To put this in the language of our earlier abstract descriptions, we might say Harry 

has an interest in “food sufficient to maintain his health and to permit him to focus on his 

projects.” But that interest is satisfied so long as Harry has any one of these goods, even if he is 

denied the other two. Thus it is false to say that Harry has fundamental interest in, for example, 

the stew, since this is not the case if Harry is guaranteed access to the sandwich. Without 

knowing what other resources Harry possesses, we cannot say whether Harry has an interest in 

any particular type of good.  

Although several of the types of primary goods we discussed earlier are, like Harry’s 

interest in food, an interest in receiving a sufficient amount of a particular resource, the problem 

of under-inclusion can still exists when people have an interest in maximizing their access to 

resources of a certain type. Consider the following case: 

Greedy Gil: Gil wants to have as many assets as he can have. There are three kinds of 
goods, A, B, and C. Gill is interested in acquiring resources for the sake of it, so he has an 
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equal interest in all of these kinds of goods, and in every token of each type of good. It 
happens in this world, however, that if you order the world so that Gill gets all three types 
of goods, there will ultimately be fewer assets overall, and Gill will thus possess fewer 
assets than he would if he is allowed to acquire only two of these kinds of goods.  

 
In such a case, the set of policies that maximize Gil’s total acquisition may require denying him 

one or more of these types of goods. Although in theory Gil has an equal interest in all of the 

types of goods, and an interest in maximization, it does not follow in context that he has an active 

interest in all of the goods. Gil would be better characterized as having an interest in the category 

“goods of these sort” and in whatever set of policies will maximize his aggregate access to tokens 

in the category. Denying Gil access to one of these types of goods would violate his interest in 

maximization only if the denial was inconsistent with Gil achieving the maximum amount of 

goods possible. Thus we cannot infer from the fact that Gil has a (purported) interest in acquiring 

as many goods of each type as possible that he has an interest in goods of type A, B, or C. To 

know whether Gil has an interest in any particular type of good, we would need to know what 

other types of goods Gil possessed, and whether, given what he already possessed, assigning him 

another type of good would advance his aims.  

 That is not to say that when multiple types of resources possess the same valuable 

properties it is impossible for any particular concrete sort of good to qualify as a primary 

resource. Even when an array of goods possess valuable characteristics, it is possible that some 

particular kind of asset with these features will prove indispensible to satisfying individuals’ 

underlying interest. For example, to return to Hungry Harry, the sandwich might have many 

more calories than the salad and stew combined. In such a case, even though each resource has 

the capacity to help alleviate Harry’s hunger, it might be the case that Harry will never possess 

an amount of food sufficient to fully satisfy his hunger unless he is given the sandwich.  

 Just as was the case when we considered the possibility of over-inclusion, the conclusion 
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that people have this kind of necessary interest in a particular type of good among an array that 

share similar valuable characteristics can only be reached by empirical investigation. To 

determine whether citizens have an interest in any particular concrete type of good, we must 

examine the full array of resources with the relevant characteristics and determine whether there 

are sorts of goods in this set that are necessary to the achievement of citizens’ interests, as was the 

case when only the sandwich would fully slack Harry’s hunger.  

These examples show us that demonstrating that a particular type of good has valuable 

characteristics is not sufficient to tell us whether citizens have a fundamental interest in that sort 

of good. If no type of good among the set with valuable characteristics emerges as uniquely 

necessary, then we cannot say that any of those goods are necessary to satisfy citizens’ 

fundamental interests. In such a case, the particular concrete goods (like the stew or salad in our 

original example) do not themselves qualify as primary goods. Instead, the real primary good is 

described in the abstract articulation, for example “food sufficient to maintain health and permit 

focus.” From this, it would follow we have an obligation to develop policies that provide that 

abstract good by ensuring citizens possess some of the set of resources that have the valuable 

characteristics, but those policies need not advance citizens’ access to any particular token in that 

set. Harry has a fundamental interest in food, but he may not have a fundamental interest in 

stew.  

 An author is vulnerable to the problem of under-inclusion when she concludes that 

citizens have a fundamental interest in a particular concrete resource without considering 

whether other assets share the same valuable characteristics found in the good she describes. 

Brake makes this mistake in asserting that caring relationships are primary goods. Even if we 

could conclusively show that caring relationships possess all the valuable traits we described 

earlier, these relationships are only one among many types of goods that enjoy these 
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characteristics. Thus the conclusion that citizens have a fundamental interest in caring 

relationships does not immediately follow from the determination that caring relationships have 

the traits made valuable by citizens’ interest in their two moral powers.   

Consider the example of empathy-generating resources. There are all kinds of 

experiences that might encourage empathy or awareness of others’ perspectives. Many of these 

experiences have no direct connection to particularized relationships, caring or otherwise. Heart-

wrenching documentaries or fictional films allow us to see the perspectives of others and feel 

warmth towards them.58 Literature can do the same, as can travel or sudden conversations with 

strangers at bus stops. Indeed, some research has suggested that reading fiction, in contrast with 

non-fictional literature, has the capacity to generate feelings of empathy towards very different 

others and to improve social reasoning skills.59 Exhibitions, history museums, public lectures, 

music, television shows and artwork can stir feelings of connection to the human experience and 

can reveal the inner minds of persons very different from ourselves. Consider, for example, 

National Public Radio’s program “This I Believe,” which has short clips of people explaining 

some element of their conception of what is good or meaningful in life. Such a program can 

reveal how others think and lay bare our common humanity. Forbidding people to use Botox 

may promote empathy, since the use of Botox seems to inhibit recognition and response to 

other’s emotions. For similar reasons, encouraging people to use gels that amplify facial signals 

may promote feelings of empathy, as evidence suggests that facial muscle signals help individuals 

                                                
58 Martin Hoffman has noted that, “films are effective ways to present larger life sequences that promote viewer’s 
empathetic identification with others’ lives. Viewing others who have concerns like ours, while sharing their 
emotions (through mimicry and other empathy arousing mechanisms) could foster a sense of oneness and empathy 
across cultures.” MARTIN HOFFMAN, EMPATHY AND MORAL DEVELOPMENT: IMPLICATIONS FOR CARING AND 
JUSTICE 24 (Cambridge University Press 2000). 
59 Keith Oatley, In the Minds of Others, 22 SCI. AM. MIND 62-67 (2011). 
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process emotional responses.60 The point is not that these sorts of goods are the same or better 

than caring relationships in all respects, only that they all possess the features that defined 

empathy-generating experiences, a category of goods needed to advance citizens’ two moral 

powers. All these goods can promote the desire to live on fair terms with others and provoke a 

broader awareness of other’s needs and desires. Thus, these resources all share the characteristics 

we found relevant to citizens’ fundamental interests.  

 The same is true of the kind of influence we described earlier. Caring relationships are 

one way that citizens can acquire access to other peoples’ all –purpose means, but there are 

many other mechanisms. As we have already discussed, money can be a means to attain 

influence and can itself serve as an all-purpose means. A talent for persuasion, attractive 

appearance, social status, humor, the possession of highly desired skills or goods can also play this 

role. Not for nothing do business schools focus on teaching their students how to “network.” 

People who can connect with others, who are appealing, persuasive, or charismatic, enjoy the 

advantages of influence even in the absence of affective care. 

 Plainly, there are many different ways to promote health and self-respect. These range 

from the obvious - access to counseling and medical practitioners can help improve health - to 

the more subtle. Research suggests, for example, that loss of employment is associated with 

negative health outcomes.61 Everything from anti-bullying programs to the expansion of farmers’ 

markets can support citizens’ physical and mental health or self-esteem. There exists an almost 

endless list of goods that might increase peoples’ overall psychic and physical well-being, 

including medication, preventative care, access to healthy food, exercise classes, increased leisure 

                                                
60 David Neal and Tanya Chartrand, Embodied Emotion Perception: Amplifying and Dampening Facial Feedback Modulates 
Emotion Perception Accuracy, 2(6) SOC. PSYCHOL. & PERSONALITY SCI., 673- 678 (2011).  
61 Daniel Sullivan and Till von Wachter, Job Displacement and Mortality: An Analysis using Administrative Data, 124 (3) THE 
Q. J.  ECON. 1265-1306 (2009). 
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time, quieter sleeping arrangements, later morning work-start times, fewer overnight-shifts, 

access to personal trainers, life coaches, funding for hobbies, adequate vacation time, and 

meditation training. Along this dimension, caring relationships are far from unique. 

 Caring relationships are thus only one among many types of goods that have the 

characteristics we found valuable. It follows that without further empirical investigation, we 

cannot determine whether citizens have a fundamental interest in such associations, or whether 

instead, citizens’ underlying interest could be satisfied by the provision of different types of goods. 

In declaring that caring relationships were themselves primary goods required by justice, Brake 

drew too hasty a conclusion.  

 

D. Methodological Risks: The Threat of Tunnel Vision 

 
 Just as we saw earlier in the case of over-inclusion, the problem is that Brake overlooked 

important questions. Without addressing these empirical concerns, she was not justified in 

concluding that citizens have a fundamental interest in caring relationships. This error remains 

troubling independent of whether you believe that Brake reached the right conclusion, that is, 

that caring relationships will ultimately qualify as primary goods.  That a claim happens to reach 

a right conclusion is not enough to make any argument said to justify the claim valid. Thus 

Brake’s conclusion that caring relationships are primary goods may be unjustified, even if her 

assertion is true. We can fault Brake for leaving herself vulnerable to error in this way even if we 

remain agnostic as to whether she was fortunate enough to reach the right conclusion despite the 

risk generated by this oversight.  

In the case of over-inclusion, Brake’ failed to notice the important questions that lay 

between her premises and her conclusions because she lacked a clear picture of the traits she was 
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actually seeking. The explanation for the failure to notice important questions in the case of 

under-inclusion is related but slightly distinct. In a case of under-inclusion, an author makes no 

mistake about the traits that a resource like caring relationships actually possesses. Instead, the 

problem is that Brake suffered from tunnel vision.  

Tunnel vision occurs when a person is so focused on a particular good that she fails to 

recognize the broader context in which the focus of her attention is situated. Psychologists and 

neuroscientists refer to this sort of perceptual distortion as selective attention. Selective attention is a 

powerful phenomenon. Evidence suggests that when individuals concentrate on a particular 

thing, they often fail to notice significant aspects of their broader environment. In one famous 

perceptual study, for example, viewers were asked to determine how many times a ball was 

passed by participants in a game. Over half of viewers failed to notice a man in a guerilla 

costume walk directly onto the screen and perform a dance, an unusual feature of the 

environment that would ordinarily attract viewers’ immediate attention.62 In another study, 

participants who were asked to count the number of times a runner touched his head failed to 

notice an aggressive (staged) fight easily visible to viewers.63 This inattentiveness to important and 

otherwise obvious features of the world has been called “inattentional blindness.”64 

Brake was so focused on caring relationships that she failed to notice that such 

relationships are only one among many different goods that have the characteristics she 

considered valuable- a fact that might otherwise have been easily apparent. She thus took the 

conclusion that citizens have an interest in goods with certain traits (purportedly found in caring 

relationships) to justify the conclusion that citizens have a fundamental interest in caring 
                                                
62 CHRISTOPHER CHABRIS AND DANIEL SIMONS, THE INVISIBLE GORILLA: AND OTHER WAYS OUR INTUITIONS 
DECEIVE US, (Crown Publishers, 2010). 
63 Christopher Chabris, Adam Weinberger, Matthew Fontaine, Daniel Simons, You do not talk about Fight Club if you do 
not notice Fight Club: In-attentional blindness for a simulated real-world assault. 2 I-PERCEPTION 150-153 (2011). 
64 Arien Mack, Inattentional Blindness” Looking without Seeing, 12(5) CURRENT DIRECTIONS IN PSYCHOLOGICAL 
SCIENCE, 180-184 (2003). 
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relationships, without requiring further investigation. But as we saw above, this conclusion does 

not directly follow.  

 
4. EVALUATING MARRIAGE 

 
 Brake’s failure to adequately articulate the nature of values, to sufficiently investigate the 

character of caring relationships, or to consider the existence of other resources that share such 

relationships’ valuable properties left us with an inaccurate picture of the moral world. This 

would be bad enough in itself. But the cognitive biases that generate this distorted perception and 

the false picture of the moral world these biases produce have serious practical consequences that 

become apparent when making policy recommendations. 

 Brake’s conclusion- that states must support minimal marriage-  was based on two moves: 

the view that caring relationships are primary goods, and the claim that minimal marriage 

provides the social bases of caring relationships, that is, that without minimal marriage there 

would be fewer, less effective, or less robust caring relationships. We have already suggested 

several reasons to doubt the first of these moves. Now, I want to focus on the second of these 

claims. Let’s accept, for now, that caring relationships have valuable traits, and even that citizens 

might have an interest in participating in caring relationships. It does not follow that states should 

adopt minimal marriage.  

In this section, I want to suggest that the same sorts of cognitive biases that led Brake to 

mistake the nature of citizens’ fundamental interests also caused her to misunderstand the sorts of 

policies we should adopt to advance such interests. Similar sorts of errors arising from tunnel 

vision and faulty attribution left Brake unable to recognize the faults of marriage policy, or to see 

that other public policies that bear no resemblance to marriage can better advance the ends she 

sought to promote. To show this, I will explore three types of reasons why an endorsement of 
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minimal marriage may not follow from the conclusion that caring relationships have valuable 

properties.  

First, I want to suggest that marriage policy may not be very effective at satisfying citizens’ 

purported interest in caring relationships. There is at least reason to doubt that marriage policy 

does much to create new relationships, or to sustain or deepen existing ones. Nor does marriage 

policy ensure that the relationships it promotes are in fact caring. Thus marriage policy may be 

over-inclusive, proving at best insufficient or irrelevant to promoting the supposed good of caring 

relationships.  

 That would be enough to make an easy endorsement of minimal marriage troubling. But 

there are much deeper worries. Marriage policy- even as flexible a policy as minimal marriage- 

risks harming the very primary goods that caring relationships are thought to advance. Most 

devastatingly of all, even if marriage policy manages to advance some peoples’ fundamental 

interests by promoting or sustaining caring relationships, such a policy (in any form) contributes 

to a distribution of the underlying primary goods that is unjustified. Marriage policies help the 

well-off at the expense of the vulnerable. Thus, the very concerns of justice that push us to 

promote citizens’ ends encourage us to limit the role of marriage policy. Finally, because she 

considers only marriage-like policies, Brake fails to notice that other types of policies that look 

nothing like marriage would do a better job of promoting the primary goods our reconstructions 

uncovered. Her support for minimal marriage thus once again reflects the problem of under-

inclusion.  

 
A. The Limits of Marriage Policy 

 
 The value of minimal marriage is parasitic on the value of caring relationships. For justice 

to require minimal marriage, it must be the case both that caring relationships are primary 
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goods, and that such a marriage policy is needed to ensure the existence of these relations. Brake 

endorses both of these claims.65 We have already considered the first; let us turn now to the 

second.   

 Like the claim that caring relationships can promote various goods, the view that minimal 

marriage promotes caring relationships is an empirical question. And just like the earlier claims, 

it is a question Brake does not investigate. Unfortunately, there are reasons to believe that 

marriage, even minimal marriage, may not effectively promote caring relationships. As in our 

earlier discussion, my point is not to definitively conclude that marriage cannot advance citizens’ 

interests. Rather, my goal is to demonstrate both that that this issue needs careful empirical 

evaluation and to suggest why Brake might not have noticed the need for such evaluation.  

 First, legally recognizing relationships may not actually create more caring interactions. It 

is important for us to be clear about what minimal marriage entails. Minimal marriage involves 

state recognition of the existence of a relationship between any number of adults. These persons 

can distribute rights and responsibilities between themselves as they wish, including 

asymmetrically if they so desire.  Participants in minimal marriages are provided with certain 

benefits, including health proxy rights, bereavement or spousal care leave, designation for the 

purposes of “family rates,” burial with one’s spouse in a veterans’ cemetery, immigration rights, 

assistance in employment and relocation, preferential hiring, spousal immunity from testifying, 

and so on.  

 It is hard to believe that in the absence of marriage policy, people would fail to participate 

in intimate associations. We should not thus make the mistake of presuming that a world without 

                                                
65 Recall, Brake said that, “Insofar as caring relationships depend on social arrangements for their existence and 
continuation, their social bases- the socially distributable conditions for such relationships, or the legal frameworks 
designating and supporting them- are subject to claims of justice…minimal marriage just is this framework.” Brake, 
Supra note 12 at 176.  
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marriage would be a world without caring relationships.66 The question is whether the existence 

of a policy like minimal marriage generates more caring relationships than would otherwise exist, 

or encourages relationships of greater care.  

 There are reasons to doubt that minimal marriage would produce more relationships.  

Even a marriage policy as flexible as minimal marriage is status quo biased. At least in countries 

that do not encourage arranged marriages, marriage policy recognizes intimate relations that 

already exist between participants. No part of marriage policy directly acts to bring strangers 

together and encourage them to form a caring relationship. Nor do the benefits we associate with 

marriage seem obviously likely to encourage more people to enter into caring associations. Many 

of these benefits involve things that people likely desire if they already care for each other, but do 

not seem able to encourage the formation of new caring relationships or capable of making 

existing interactions more able to promote empathy, promote influence or advance any of the 

other interests we explored.  

Consider bereavement leave or the right to be buried next to my spouse, two of the goods 

Brake associates with marriage. If I care for somebody greatly, I may very much wish to be 

buried next to him or her, and I may be deeply distraught at his or her death. But it isn’t obvious 

that giving me the right to be buried next to somebody if I chose to do so would make me more 

likely to develop an otherwise absent caring relationship with that person, or to meaningfully 

come to care more for him or her than I might otherwise. What seems sad to us when people are 

                                                
66 In “Imagine There’s No Marriage,” Patricia Cain, for example, writes that, “I presume that a world with no 
marriage …people could choose their intimate associations or could choice to avoid intimacy altogether. They could 
choose their living arrangements, with intimates, friends, or alone—and the state would take no notice and make no 
distinction.” Patricia A Cain, Imagine There’s No Marriage SANTA CLARA LAW DIGITAL COMMONS 29. Of course, it is 
difficult to get precise research on the nature of caring relationships in the absence of marriage altogether. Existing 
studies of the divergences between married and non-married persons do not provide relevant evidence since they 
take place in the shadow of marriage. However, the fact that human history has involved a variety of different forms 
of state-recognized relationships and has never lacked for the existence of caring relationships seems to provide at 
least some evidence that caring relationships persist regardless of their formal recognition.  
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denied these opportunities is the fact that the care people share is not reflected in their final 

burial, not that they lost the opportunity to come to care for another person. That indeed may be 

sad, but it is not a demand that follows from citizens’ interest in their two moral powers. 

 Of course, it is possible that marriage policy indirectly promotes the existence of caring 

relationships. The kind of formalization of relationships that occurs in marriage might give a 

certain sort of social prominence or cachet to such interactions and that in turn might encourage 

people to participate in relationships they might otherwise avoid. But such a conclusion is at least 

controversial.  Indeed, as we discussed earlier when we considered whether caring relationships 

promote primary goods, there is some reason to worry that formalizing relationships in the way 

that marriage policy does may discourage the formation of new caring interactions. The dyadic 

withdrawal that we earlier suggested might cause caring relationships to produce less social 

interaction may cause even more expansive social withdrawal when existing intimate 

relationships are labeled and formally recognized. Some evidence suggests that married people 

are more socially isolated than unmarried individuals, and that entry into marriage limits 

participants’ opportunities to develop new social relations. 67  Whether these same effects would 

extend to a more expanded form of legal recognition like minimal marriage, and whether they 

would trump any possible social promotion aspects that occur from formalization remain 

unclear. But we cannot simply presume away this possibility and thus assume that marriage- 

minimal or otherwise- is a social institution that necessarily promotes caring relationships.  

 Similarly, little about marriage policy as it is traditionally formulated actively works to 

promote the formation of deeper care in relationships. There is not check on who can enter into 
                                                
67 See NATALIA SARKISIAN AND NAOMI GERSTEL, NUCLEAR FAMILY VALUES, EXTENDED FAMILY LIVES, 
(Routledge, 2012). Additionally, researchers have noted that cross-gender friendships “are usually more accepted by 
family, friends, and spouses when they pre-exist the committed relationship. In other words, a married straight 
person can be friends with a straight person of the other gender if they knew that other person before they met their 
marital partner.” On this reading, the fact of marriage changes the social norm, making these kinds of relationships 
more difficult. Sally Raskoff, Heterosexual norms and Friendships, EVERY DAY SOCIOLOGY BLOG. (May 2, 2011). 



 58 

relationships to ensure that the people who do so are psychologically well-suited to care, nor are 

there requirements for (or provisions of) goods that might promote affective care between 

participants in relationships, such as counseling or relationship training. There is no direct 

connection between the legal recognition and rights that marriage involves and the strengthening 

of care.68 Nothing about the formal recognition of the existence of an association between two or 

more persons directly promotes expanded care. Nor are the particular types of benefits currently 

linked to marriage oriented towards ensuring that relationships become more caring than they 

might otherwise be. Again, there is nothing about the right to be buried next to you in a military 

cemetery that makes me obviously more likely to experience greater care for you during your 

lifetime.  

 Despite the fact that none of the benefits associated with marriage directly aim to 

encourage affection for others, we can imagine indirect ways that the formalization of 

relationships might deepen care. Perhaps having labeled somebody as sharing in a particular 

relationship with you makes your affection for that person more salient in your mind. This 

possibility also requires more investigation.  

Existing data appears ambiguous. The tragic data on domestic violence makes it clear 

that intimate relationships may not always be marked by the kind of care we seek to track, and 

that the formalization of relationships does not inherently ensure the absence of egregious 

violence and harm. 71 Evidence that formalized relationships are not always caring relationships 

                                                
68 Here there is also a tricky question to tease out of data. The provision of certain benefits, like immigration rights or 
even relocation and job assistance, might make particular relationships more caring. However, it might be that in the 
alternative, participants in those relationships would alternatively enter into other caring relationships with different 
persons. This would not have any effect on the existence of caring relationships per se, even though it might have 
other benefits to participants.  
71 For example, the Oklahoma Statewide Survey on Marriage and Divorce found that 30% of respondents cited 
domestic violence as a reason for divorce. A. Johnson, S. Stanley, N. Glen, P. Amato, S. Nock, H. Markman, R. 
Dion, Marriage in Oklahoma, 2001 baseline statewide survey on marriage and divorce, (Oklahoma State University Bureau for 
Social Research 2002) <http://www.okmarriage.org/pdf/survey_report.pdf>, cited in Sharmila Lawrence, Domestic 
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does not, however, tell us whether formalizing relationships decreases the risk of these bad 

outcomes.   

Research comparing the relative levels of care when legal marriage exists as an option 

versus when it does not is difficult to undertake, given the widespread availability of marriage, 

studies of married and non-married couples compare persons who have chosen to get married 

and those who have not, which may subtly select for different populations. Even research on gay 

couples, who until recently have been unable to marry is complicated by the fact that such 

couples’ lack of access to marriage exists in the shadow of legal marriage for heterosexual 

couples. Despite these challenges, it is relevant to our concern that some recent research at least 

raises doubts about whether formalizing relationships increases care between participants.  For 

example, in one study, researchers sought to investigate whether marriage makes participants 

more committed, by measuring over time the testosterone levels of men who remain single, men 

in long-term relationships, and those who marry. Researchers found that while entering into 

committed relationships appears to decrease testosterone production, there are no further 

distinguishing effects between participants in long-term relationships and those who marry.72  

Similarly, some research has suggested that long-term cohabiting couples and legally 

married couples are similar in their perceptions of equality within their relationship, as well as 

relationship satisfaction, and share similar relationship trajectories.73  At the very least, such 

                                                                                                                                                       
Violence and WELFARE Policy, Research Findings that can inform policies on marriage and child well-being, (National Center for 
Children in Poverty 2002). In 1995-1996, 25% of women indicated that they had been raped or physically assaulted 
by a spouse, cohabiting partner, or dating partner at some point in their life. Patricia Tjaden and Nancy Thoennes, 
Extent, Nature and Consequences of Intimate Partner Violence, US DEPARTMENT OF JUSTICE (2000) 
http://www.ojp.usdoj.gov/nij/pubs-sum/181867.htm. 
72 Researchers have found, for example, that men who are in committed relationships have lower levels of 
testosterone production than men who remain single, but that marriage makes no further difference to hormone 
levels. T.C. Burnham, J. Flyn Chapman, P.B. Gray, M.H. McIntyre, S.F. Lipson, P.T. Ellison, Men in Committed, 
romantic relationships have lower testosterone levels, 44(2) HORMONES AND BEHAVIOR 119-122 (2003). 
73 Marion Willetts, Union Quality Comparisons Between Long-Term Heterosexual Cohabitation and Legal Marriage, 27 (1) J. FAM. 
ISSUES 110-127 (2006). See also Sharon Jayson Report: Cohabiting has little effect on marriage success, USA TODAY, (October 
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research gives us reason to doubt that marriage itself might generate beneficial changes in 

relationships. Indeed, studies that find marriage to improve participants’ well being often 

mistakenly conflate marriage itself with other relational features, such as access to resources, that 

can be disaggregated from relationship formalization.74 In conjunction this evidence suggests that 

it is at least questionable whether marriage policy is effective at promoting relationships, and that 

it is even more ambiguous whether such policies notably advances caring relationships. As with 

all of our doubts, a final conclusion must await more careful empirical evaluation. But as before, 

that is precisely our point. It cannot be blithely assumed that marriage policy advances citizens’ 

(supposed) interest in caring relationships. 

 
B. The Harms of Marriage Policy 

 
The issues we just considered gave us reason to doubt that marriage- minimal or not- is 

well suited to promoting and sustaining caring relationships. That would be damning enough. 

But the case against marriage as an effective means for advancing primary goods is more 

expansive. Even if marriage policy is able to effectively encourage caring relationships, it may be 

the case that marriage policy does greater harm to the sorts of valuable traits that we earlier 

discovered are the real primary goods. Thus, even if marriage policy advances citizens’ interests 

by encouraging caring relationships, the aggregate damage such policy does to the existence of 

                                                                                                                                                       
14, 2010, 1:53 p.m) http://usatoday30.usatoday.com/news/health/2010-03-02-
cohabiting02_N.htm?csp=YahooModule_N. 
74 For example, one article claims that, “marriage itself may cause improvements in health. For example, marriage 
offers economic advantages such as increased income and access to a partner’s health insurance, especially for 
women...with higher incomes, families may be better able to purchase high-quality health care, live in safe 
neighborhoods, and buy nutritious foods, all of which may promote health for both adults and children.” But these 
kinds of resources are not themselves the inherent product of marriage. Rather than showing the benefits of 
marriage, this research demonstrates the benefits of certain goods, like access to income, nutritious foods, and 
economic stability. Marriage may be a means to promote such assets, but it is neither itself these goods nor the only 
mechanism by which these resources can be allocated. Heather Koball, Emily Moidudin, Jamila Henderson, Brian 
Goesling and Melanie Besculides, What do we Know about the Link Between Marriage and Health? 31 J. FAM. ISSUES 1019 
(March 26, 2010). 
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primary goods (and thus to citizens’ interests) may nonetheless outweigh its benefits.   

Consider, for example, the harm that formalizing relationships may do to peoples’ self-

esteem and health. The formal recognition of relationships brings with it the formal recognition 

of the end of such associations, that is, divorce, and of the absence of such relationships, each of 

which can have deleterious effects on health and esteem. Divorce, and the formal public 

announcement of “failure” that it entails, brings blows to health that appear to be worse than 

never getting married in the first place.75 For example, evidence suggests not only that unmarried 

people are happier than unhappily married people, but also that unmarried people are healthier 

than those who have divorced, exiting unhappy relationships.76 Indeed, studies suggest that 

remarriage cannot compensate for the detrimental health effects of a failed marriage.77 

Depending on the answers to questions like those we raised earlier, marriage itself may not bring 

health benefits- after all, research suggests that long-term cohabitation has the same health 

benefits as marriage.78 But the social shame and public disruption associated with divorce may do 

much more harm than the break-up of non-formalized relationships (since presumably many of 

the never-married couples whose health was better than the divorced couples experience non-

marital relationship dissolutions.) If this proves to be the case, then having a state marriage policy 

may actually be worse for health-promotion than not having marriage at all, because it causes 

                                                
75 Norval. Glenn and Charles Weaver, The Contribution of Marital Happiness to Global Happiness, 43 J. MARRIAGE & 
FAM. 179-191 (1981). See also K. Helmers, B. O’Kelly, I. Safinofsky, A. Abelsohn and S. Tobe, Marital Cohesion and 
Ambulatory Blood Pressure in early hypertension, 12 AM. J. HYPERTENSION, 227-230 (1999)  (Showing that increased 
contact with a spouse has been connected to higher levels of evening blood pressure in individuals with mild 
hypertension who have reported lower marital cohesion.) See also, Ellen L. Idler, David A. Boulifard, Richard J. 
Contrada, Mending Broken Hearts, Marriage and Survival Following Cardiac Surgery, 53(4) J. HEALTH ANL BEHAV. 33-49 
(2012). 
76 Research suggests that for health purposes is better to be unmarried than to be in an unhappy marriage. Kristi 
Williams, Has the future of marriage arrived? A contemporary examination of gender, marriage, and psychological well-being, 44(4) 
J.HEALTH & SOC. BEHAV. 470- 487 (Dec 2003). See also, Ofra Anson, Marital Status and Women’s Health Revisited: The 
Importance of a Proximate Adult, 51(1) J. MARRIAGE AND FAM. 185-194 (February 1989).  
77 Mary Elizabeth Hughes and Linda Waite, Marital Biography and Health at Mid-Life, 50 J. HEALTH AND SOC. BEHAV. 
344-358 (September 2009). 
78 Sheree J. Gibb, David M. Fergusson, L. John Horwood, Relationship duration and mental health outcomes: findings from a 
30 year longitudinal study, 198 BRIT. J. OF PSYCHIATRY 24-30 (2011). 
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greater damage to the health of those who are divorced or those who never enter marriage than 

the existence of marriage benefits those who enter happily into the practice.  

The very reasons for the harms associated with divorce may show us why marital policy 

may have detrimental effects on citizens’ overall self-esteem. One possible explanation for the 

negative health effects of divorce has to do with the damage divorce does to individuals’ sense of 

self. Scholars have suggested that marriage can be beneficial to individuals because occupying the 

spousal role demonstrates to people that they have the capacity to satisfy normative role 

expectations. If that is the case, divorce may pose a health risk to individuals because it clearly 

indicates to the person that she is in fact incapable of meeting the expectations associated with a 

socially desirable role.79 The end of any committed relationship may cause this kind of harm. 

Certainly there is pain and public awareness associated with the death of non-marital 

relationships. But the legal aspects associated with divorce may make the end of a formally 

recognized relationship more painful and challenging.80 The social salience of divorce, and the 

associated loss of benefits or changes in legal status may make the failure more apparent, more 

public, and thus more damaging. Insofar as this is the case, formal state recognition of 

relationships risk doing more harm than good in the aggregate to citizens’ sense that they are 

valuable. As we will see in the next section, this is especially concerning because the worst effects 

may fall on those who are already struggling the most.  

The harms just described accrue to those who exit marriages, but there are equally 

significant risks to those who never enter the institution. Formalizing relationships provides a 

clear and salient indicator of who is, and who is not, in a relationship. This can have two effects. 

                                                
79 T.A. Wills, Supportive Functions of Interpersonal Relationships, in S. Cohnen and S.L Syme Eds, SOCIAL SUPPORT AND 
HEALTH, 61-82 (1985). Some scholars have argued that the benefits associated with marriage arise because the 
relationship is a marker for low-social status. See Richard Wilkinson, Health, Hierarchy, and Social Anxiety, 896 ANNALS 
OF THE N.Y. ACAD. SCI., 48-63 (December 1999). 
80 See Juliet Jeske, Why Divorce is More than A Breakup, HUFFINGTON POST BLOG, (December 13, 2011). 
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First, when formalized relationships are part of the salient social fabric, people who find 

themselves unable to enter into such relationships may suffer social stigma. In addition, such 

people may also find themselves experiencing enhanced self-directed feelings of regret at their 

isolated situation. Even in current circumstances where marriage is limited to dyadic romantic 

pairs, persons who are not in caring relationships already face social stigma.81 Having a salient 

public formal marker to indicate that persons do not share in a particular kind of intimate 

relationship can place an increased social and psychological burden on those who do not enjoy 

such relationships.  

Extending the formal recognition of relationships outside of dyadic romantic pairs, as 

Brake suggests, risks making the harm to those who remain outside the system greater.82 If states 

were to adopt a policy of minimal marriage, the nature of that formal marker and the attended 

potential damage to self-esteem would expand along with the type of relationships recognized. 

Imagine the psychological harm of not only having to say that you were romantically single, but 

also having to acknowledge that there was nobody who would enter into a formally recognized 

friendship with you. Anybody who has ever felt the sting of not having anybody obvious to list as 

his or her emergency contact can surely relate to this concern. The fact that these sorts of 

relationships will have publically recognized formal status if minimal marriage were put in place 

could make the absence of a caring network more apparent and thus more damaging.  

As a further example of how formalization can make losses and absences more salient and 

more destructive in ways that harm both those who never enter into such relationships and those 

                                                
81 See Bella Depaulo, Wendy Morris, The Unrecognized Stereotyping and Discrimination Against Singles, 15(5) CURRENT 
DIRECTIONS IN PSYCHOL. SCI. 251-254 (October 2006). See also, Phyllis Gordon, The decision to remain single: 
Implications for women across cultures, 25(1) J. MENTAL HEALTH COUNSELING 33-44 (January 2003).  
82 Of course, doing so may relieve the burden on persons who, in the current system, participated in unrecognized 
caring relationships. Whether the benefits for these participants will outweigh the harm to those left behind who 
experience even greater harm must be assessed. As we will see, this is especially important because the most 
vulnerable may be people who are already less well-off with regards to other relevant resources.  
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who must end existing relationships we can compare two cases. Consider the degree of pain 

people feel when they realize a friend has drifted away from them over time to that they 

experience when they are abruptly confronted with a concrete symbol of the end of a 

relationship, for example, when somebody is “de-friended” on Facebook.83 Having a clear 

marker and publically acknowledgment of the failure of a relationship or its absence because it 

has been granted formal status may increase the psychological and physical harm caused by the 

relationship’s end.  

Thus the benefits that marriage policy purportedly provides in generating new sources of 

health and self-esteem by promoting caring relations may be outweighed by the harms such 

policies do to these exact same primary goods. If this proves true, the institution of marriage is 

poorly suited to advancing citizens’ fundamental interests. Unlike what Brake concluded, states 

that wish to encourage the development of the primary goods should reject marriage, not expand 

it. As was the case in our earlier discussions, the empirical evidence we have considered is far 

from conclusive. However, the evident need to engage in expansive research to examine these 

concerns makes it clear how many unanswered questions are hiding behind Brake’s assertion that 

minimal marriage “just is” the social bases of caring relationships.  

 
C. The Injustice of Marriage  

 
We have just explored reasons to worry that marriage policy is not well suited to 

advancing citizens’ fundamental interests. But the situation is in fact much worse than our 

discussion would suggest. Even if marriage policy does manage to promote some of the valuable 

goods we discussed earlier, such a policy may do so in a way that is actively unjust. By failing to 

consider the distribution of primary goods facilitated by minimal marriage, Brake may have 
                                                
83 See Tuan Mai, Researchers Examine Psychological Effects of FB Unfriending, TOM’S HARDWARE (September 30, 2012). 
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inadvertently endorsed a policy that brings about the very sorts of injustice she sought to combat.   

 To see this, we need to pause for a moment to understand how justice demands that 

primary goods be distributed among a population of people. Because Brake accepts John Rawls’ 

theoretical framework, she should endorse minimal marriage only if the policy distributes 

primary goods in a way that is consistent with Rawls’ theory of justice.  

Rawls famously argued that the distribution of primary goods should be governed by two 

principles. First, each person should have equal access to basic rights and liberties such as 

freedom of thought and conscience. These goods are lexically prior; advantages to other goods 

cannot be weighed against these rights. The second principle, known as the difference principle, 

specifies that, “social and economic inequalities are to satisfy two conditions: first, they are to be 

attached to offices and positions open to all under conditions of fair equality of opportunity; and 

second they are to be to the greatest benefit of the least-advantaged members of society.” This is 

the standard minimal marriage should meet for Brake to sanction the policy. 

Since our ultimate concern is with how Brake’s argument goes wrong by her own lights, it 

is the second principle that concerns us here.  While a case might be made that marriage is 

somehow a basic right, or entailed by a basic right such as a concern for contract, Brake herself 

does not take this to be the case. Thus, a full consideration of the potential status of marriage 

among the basic liberties lies outside the scope of our concern. 84 

                                                
84 As I mentioned earlier,  I do not think that marriage would qualify as a basic liberty under any reasonable schema. 
Rawls himself believed the basic liberties should be restricted to a very small subset of universally acknowledged 
important rights. He believed that, “it is wise...to limit the basic liberties to those that are truly essential...whenever 
we enlarge the list of basic liberties we risk weakening the protection of the most essential ones and recreating within 
the scheme of liberties the indeterminate and unguided balancing problem we had hoped to avoid." John Rawls, The 
Basic Liberties and their Priorities, The Tanner Lectures, Delivered at the University of Michigan, April 10, 1981. 
Despite this, I think a strong case might be made for the right for persons to enter into intimate relations. But this is 
in distinct from the right to formal recognition for relationships that constitutes marriage. I believe the case for the 
latter is much weaker.  
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Brake thinks minimal marriage is required because it promotes citizens’ access to the 

primary goods. But she fails to consider whether the way in which such a policy distributes these 

resources is consistent with the difference principle, that is, whether any inequalities it creates are 

to the benefit of the least well-off. Unfortunately for Brake, marriage is disproportionately 

available to those who already have better access to valuable resources. Conversely, those who 

will ultimately be unable to enter into marriages (minimal or otherwise) are often the least well 

off. Providing benefits only to those who enter into marriage thus tends to benefit the better off at 

the expense of the least advantaged. 

Take the case of empathy-generating experiences. If caring relationships really do provide 

significant empathy-generating experiences of the right kind, then the least well off are more 

likely to be those who are not in caring relationships. Benefiting the married does not assist these 

citizens. However, marriage policy does do something to unmarried people- something bad. 

Marriage policy makes it harder for people who are not in caring relationships both to access 

other, non-relationship based empathy-generating experiences, that may be part of their 

conception of a good life.    

Consider the possible effects of three features of minimal marriage that Brake supports,; 

spousal assistance in employment, preferential hiring, and the designation of relationships for 

special “family rate” discounts. Providing such privileges to those in relationships may make it 

more difficult for those who do not already have caring relationships to enter such relations, or to 

achieve other goals. For example, if preferential hiring is given to the “spouses” of those in caring 

relationships, then the positions filled by spouses are not available for somebody who has no 

spouse. That means that in addition to not already having a partner, a lonely person now has a 

more difficult time finding a job, and thus more trouble accessing the kinds of relations that can 
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exist between colleagues, and the other beneficial resources associated with employment. These 

sorts of concerns have been hotly debated in a variety of contexts, such as academic hiring.  

Similarly, the designation of special discount rates to married persons for particular 

activities (entry into parks or gyms for example) makes such activities more costly for people who 

might want to join in order to meet people with whom to share empathy-generating actions. This 

kind of extra support for people in existing networks of care is inconsistent with benefiting those 

who do not have access to any kind of care-generating encounters. To those who have much, 

much is given- a principle that directly contradicts the difference principle. 

Marriage promotes the same unjust distribution of influence, and thus risks unfairly 

allocating all-purpose resources. Although entering into caring relationships may give people 

greater influence over others’ resources, the ability to enter into such relations is itself tied to 

possessing the sort of relationship skills that independently give people a greater ability to 

influence others.85 If I am an excellent speaker, or merely a physically attractive person, I may be 

more likely to get helpful employees, receive funding for my projects, or convince others to do 

favors on my behalf. I have more influence. These skills and capacities are thus themselves a 

concern of justice. But these aptitudes are also among the very things that make people more 

likely to enter into caring relationships.86 If you are a charismatic person, you will find it easier to 

make friends and find romantic partners. Those who are not in relationships are therefore 

disproportionately likely to already be disadvantaged. To support recognized relationships as a 

means of promoting citizens’ interest in acquiring influence is to heap riches on the well-off. 

 Influence is important to citizens because it allows them access to all-purpose resources 
                                                
85 Anne Mastekaasa has noted that this possibility cannot be ruled out. Anne Mastekaasa, Marriage and Psychological 
Well-Being: Some Evidence on Selection into Marriage, 54(4) J. OF MARRIAGE & FAM. 901-911 (Nov 1992). 
86 See Ruut Veenhoven, Does happiness bind? Marriage chances of the unhappy, in HOW HARMFUL IS HAPPINESS? (University 
Pers Rotterdamn, 1989) (arguing that unhappiness makes individuals less likely to find marital partners). See also Alois 
Stutzer & Bruno Frey, Does Marriage Make People Happy, or Do Happy People Get Married?, 35(2) J. SOCIO-ECONOMICS 
326-347 (April 2006) (finding that more happy single people are more likely to get married.) 
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that can be used to help them achieve their ends. Every citizen has an interest in such resources. 

But a policy of minimal marriage provides these widely desirable means in a way that benefits 

only those who participate in formalized relationships. This makes it even more difficult for those 

who lack the ability to enter into such relationship to achieve their desired ends.  

To see how minimal marriage burdens the disadvantaged, consider the following cases. 

Say I wanted to relocate to Florida because I have seasonal affective disorder and I find the lack 

of sunlight in Connecticut makes it very difficult for me to be productive and happy. Or I have 

no clinical claim, I merely want to live in Florida, and I am a socially awkward person. John 

wants to relocate to Florida to be near his best friend Ben with whom he has entered into a 

minimal marriage, or perhaps they both want to move because they enjoy the sunshine, but only 

Ben has currently found a job in the region.87 Because John and Ben are married, John gets 

relocation assistance and is prioritized in hiring by a Florida company. Jon and Ben also get a 

family rate at the local zoo.  

I don’t have a minimal marriage, in part because my seasonal affective disorder makes it 

hard for me to work up the energy to go outside and tends to makes me rather un-engaging 

company. I cannot afford to move to Florida because I do not receive relocation assistance. I 

already lacked the increased access to all-purpose goods that John and Ben enjoyed in virtue of 

their mutual influence and my depression has left me without the charisma that makes both John 

and Ben able to influence other. Thanks to the way in which marriage distributes benefits, I now 

have a more difficult time achieving my goal of moving. But it gets worse. Imagine I am in the 

same industry as John. Because companies have to give priority to minimal marriage partners, 

                                                
87 Remember, minimal marriage does not tie relationships to any presumption about romantic engagement. 



 69 

they are less likely to hire me.88 Because I lack a job (or have a harder time finding one) I don’t 

have the resources to pursue my other ends. Because I am not in a marriage, even though I have  

more difficulty accessing resources, achieving my goals will also be more expensive for me. If I 

wanted to cheer myself up by looking at fuzzy animals, it costs more for me to go to the zoo then 

for John, who can get the “marriage rate” discount I am denied. Each of the things we have 

discussed- moving to Florida, going to the zoo, getting a job I like- is among my ends, the goals 

that I want resources (and thus influence) in order to achieve. The benefits linked to minimal 

marriage makes these ends even more challenging for me in order to promote John’s access to 

influence and his ability to achieve his goals, even though I already possess less influence than 

John and fewer resources. To the victor go the spoils is not the policy justice requires. 

All of these fairness concerns are made even more serious by the way that access to 

marriage is socio-economically distributed in the contemporary United States. In general, 

individuals in privileged socioeconomic classes marry at higher rates.89 Divorce rates are elevated 

among low-income individuals or persons with less education.90 Whether this pattern would be 

replicated if minimal marriage more expansive notions of marriage were adopted is unclear. 

Research is scant on whether non-romantic intimate relationships tracks in this way, that is, 

whether individuals in lower socio-economic classes are more likely to experience disruptions in 

friendship patterns. However, some research suggests that individuals in higher socio-economic 

                                                
88 See Two Careers, One Relationship: An Interim Report on “Spousal” Hiring and Retention in English 
Departments, 98 ADE BULLETIN (Spring 1991) (noting the complaint that spousal hiring valorizes “coupledom” over 
the singe state.) 
89 Amanda Williams, Is Marriage now just a middle class institution? Today less than half of working class people wed but rates rise 
among high-income earners, MAIL ONLINE, February 24, 2013. http://www.dailymail.co.uk/news/article-
2283727/Less-half-working-class-people-wed-marriage-rates-rise-high-income-earners.html See also Ross Douthat, 
Culture, Class and the Decline of Marriage, N.Y. TIMES, April 4, 2013.  
90 Andrew Cherlin, Demographic Trends in the United States: A Review of Research in the 2000, 72(3)  J. MARRIAGE FAM. 
403, 404 (2010) cited in Anne Alstott, Updating the Welfare State, Marriage, the Income tax, and Social Security in 
the age of the New Individualism (Forthcoming in Tax Law Rev, available at SSRN 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2220322).   
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groups or more stable conditions are more likely to enter into, and to benefit from having the sort 

of deep friendships associated with minimal marriage. Conversely, those in less stable conditions 

may benefit more from having weak ties to a shallow social network, not the sort of relationships 

that minimal marriage privileges.91  Since our interest is in minimal marriage, a policy that 

benefits only formally recognized relationships, the concern is not merely whether individuals in 

lower socio-economic classes are less likely to have caring relationships, as whether individuals in 

such categories are equally likely to legally formalize their caring associations. If the patterns for 

other types of intimate relations track the disparities that currently characterize marriage patterns 

in the United States, distributing generally desirable benefits to persons in minimal marriages will 

have unjust distributive implications.  

 We thus have reason believe that marriage policy is ineffective as a means of promoting 

caring relationships, that even if marriage policy was effective, the aggregate harms caused by 

marriage policy might outweigh the benefits, and that even if the aggregate benefits of marriage 

outweighed the harms, the distribution of primary goods achieved by marriage policy is unjust. 

And we only get to these problems if caring relationships even prove to advance citizens’ 

fundamental interests, despite the concerns we raised earlier. To endorse marriage policy in light 

of these worries is to accept a heavy risk.  

 
D. Marriage is Not the Only Way 

 
The potential benefits of marriage policy might seem worth the risk if marriage were the 

only tool available to advance primary goods. But this is not the case. There are many things 

governments can do to promote empathy-generating interactions, influence, health-promotion 

                                                
91 Shigehiro Oishi & Selin Kesebir, Optimal Social-Networking Strategy is a Function of Socio-Economic Conditions, 
23(12) PSYCHOL. SCI. 1542-1548 (Dec. 2012). 
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and self-esteem. Indeed, even if we remained focused on supporting these primary goods by 

encouraging caring relationships (rather than using the other potential channels we discussed) 

there are many different kinds of actions governments can take to promote the existence of such 

positive interactions.  The decision to endorse marriage policy is thus especially unjust because 

there are alternative policies available, including several we have already discussed, that can 

promote the development of primary goods without the same probability of disproportionally 

harming the least well off. Given the risks involved, using marriage policy to advance primary 

goods is not justified.  

 What may have hidden these alternative policies from Brake is that they are not versions 

of marriage. Say, for example, that we wanted to continue to focus on promoting caring 

relationships. I once had a single acquaintance who complained that he should get more time off 

from work than his married colleagues, because he needed the time to go to bars in the hopes of 

meeting the right woman. Perhaps my friend had a claim of justice. Promoting happy hours, 

extra vacation time, or shorter work hours for those who are not already in relationships can 

assist such people in forming new networks of care. But a policy like that is almost precisely the 

opposite of minimal marriage since it involves special benefits for those who are not in formalized 

relationships.  

Such a policy is only one among many government acts that can shape the likelihood that 

people enter into caring relationships. For example, housing and construction policies might 

encourage “co-housing” rather than single family or single individual dwellings.92 This is in direct 

contrast to current residential patterns, as increasingly more Americans have begun to live 

                                                
92 Jo Williams, Designing Neighborhoods for Social Interaction: The Case of Cohousing, 10(2) J. URB. DESIGN 195-227 (2005).  
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alone.93  Governments might promote walkable neighborhoods with shopping and amenities 

located nearby to encourage mingling.94 To do, they might actively discourage car ownership 

and other transportation and technological patterns that promote social-isolation. Similarly, 

states could subsidize kickball leagues or activities in which people are likely to interact with 

others.95 They can require more leisure time to pursue activities in which persons might develop 

more social connections. Merely providing space like public parks may not be effective for these 

purposes, but programming these spaces with activities that will encourage interaction can do 

so.96 The government of Singapore has long undertaken projects to encourage its citizens to date, 

including organizing singles’ breakfasts and book clubs. The government of Japan has engaged in 

related policies, running a dating website, and organizing matchmaking events.97 Similar policies 

could be adopted with regards to friendship and other kinds of caring relationships. For example, 

the government might run a free, background-checked “friendship-matchmaker” service. If we 

genuinely believe that caring relationships are important means to the primary goods discussed 

earlier, these policies might encourage the formation of new caring relationships equally or far 

more effectively than marriage. And each policy could be targeted at encouraging beneficial 

interactions for those persons who are least likely to otherwise access such relations.  

The list goes on. I once served on a University housing committee where I advocated the 

installation of older-style doors that can remain half open without being propped, on the basis 

                                                
93 In 1950, only 9% of Americans households involved individuals living alone. In 2012 28% of all American 
households consist of individuals living alone. Eric Klinenberg, Living Alone is the New Norm, TIME (March 12, 2012) 
(Available at http://www.time.com/time/magazine/article/0,9171,2108055,00.html).  
94 Kevin Leyden, Social Capital and the Built Environment: The Importance of Walkable Neighborhoods, 93(9) AM. J. OF PUB. 
HEALTH, 1546-1551 (September 2003).  
95 Indeed, I myself considered joining a kickball league to make friends when I moved to New York City, only to 
discover that I could not afford to do so. 
96 See Tang Hoay Nee and Tareef Hayat Khan, Revisiting Strategies to Enhance Social Interaction in Urban Public Spaces in the 
Context of Malaysia, 8(2) BRIT. J. ARTS & SOC. SCI. 198 (2012). 
97 Aki Ito, Japan’s Government Plays Matchmaker, BUSINESSWEEK, August 26, 2010. See also Japan helps encourage couples to 
connect,” ABC 7, February 14, 2012, in National/World. 
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that people feel more comfortable stopping to chat or wave when the door is half open. In the 

same vein, an architect once told me that apartment building style constructions encourage social 

isolation, while housing complexes that permit pets and that have windows only at eye level 

promote social interaction because people see others in the window when they are walking their 

dogs and feel empowered to say hello. Depending on what empirical evidence shows us, a 

concern for developing new caring relationships might encourage us to subsidize pet ownership, 

demand that we zone and code buildings in ways that encourage human interactions, and push 

us to promote multi-family rather than single-family living units. We could give people coupons 

for coffee that can be used only if they bring a neighbor, or subsidize house-to-house potlucks, 

promote softball teams or photography classes, or even sponsor community clubs so that 

individuals are not, as Robert Putnam so eloquently worries, “bowling alone.”  

And that is just a hint of what governments can do to encourage new relationships. There 

are all kinds of policies governments can put in place to promote happy and healthy 

relationships, or help ensure that existing relationships provide the health, esteem, influence and 

empathy benefits that are citizens’ fundamental concern. Policies might make relationship 

counseling widely available or even required, provide training in conflict management or 

decrease sources of relationship stress by providing support for childcare, financial education, 

assistance in nursing for the ill or struggling, and other challenging aspects of peoples’ lives.  

All this is merely the tip of the proverbial iceberg. Each of these is a policy that governments 

might adopt to encourage caring relationships. But as we concluded earlier, caring relationships 

are only one of the many sorts of resources that posses the valuable characteristics that actually 

qualify as primary goods. Governments can seek to advance citizens’ interests by promoting and 

distributing other resources with these characteristics, without ever concerning themselves with 

advancing caring relationships. There are all kinds of policies that we could pursue to help people 



 74 

satisfy their fundamental interests by acquiring the resources they need to advance their moral 

powers in forms other than caring relationships.  These policies can promote the interests of 

citizens who are not able to enter into caring relationships, or who are interested in the primary 

goods these relationships generate, but not the other burdens such relationships entail.98 For 

example, efforts to increase tolerance of persons with physical, mental, or emotional differences 

can have great effects on the self-esteem of such persons. To promote empathy-generating 

experiences, states could give people extra-time off for community service. Since research 

indicates that reading literature enhances empathy, policies could encourage citizens to read by 

providing books, subsidizing literature, or helping to organize fiction-based book clubs. To 

improve influence, they could provide widely available training in persuasion, and public 

speaking.  To equalize ultimate access to all-purpose goods, they could provide fewer fiscal 

resources to those whom evidence suggests might enjoy greater influence. And so on.  

 

E. Why the oversight? False Attribution and Tunnel Vision Redux 

 
 Earlier, we saw that Brake left herself vulnerable to error in claiming that caring 

relationships are primary goods because she did not properly investigate the characteristics of 

such associations or adequately consider alternative resources that might share the relevant 

valuable traits. Brake makes this same mistake in endorsing minimal marriage. She does so for 

the same reasons, because she suffers from the cognitive biases of false attribution and tunnel 

vision.  

 As we learned earlier, false attribution occurs when a person sees the traits she expects to 
                                                
98 Remember, because we showed that caring relationships are not themselves a primary good, not all citizens will 
necessarily have an interest in such relationship. Caring relationships (might) be a way of accessing primary goods, but 
they have additional features that may prove burdensome to some citizens (for example, the duty to provide assistance 
to intimates.) Some people may be able to enter into caring relationships, but desire not to, preferring to access 
primary resources in other forms.  
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see, rather than accurately assessing the immediate reports of her senses. People suffer from 

tunnel vision when their focus on a particular topic causes inattentional blindness, leaving them 

unaware of important facts they would have otherwise perceived. Both of these cognitive 

distortions explain Brake’s unjustified endorsement of minimal marriage.  

 Brake advocated minimal marriage because she believed that such an institution “just is” 

the social bases of caring relationships, that is, the institution needed to bring about new caring 

relationships and maintains existing associations. It is unsurprising that Brake drew this 

connection between marriage and caring relationships. At least in contemporary western culture, 

marriage is the public institution most strongly associated with caring relationships. In everyday 

popular culture (if not in lived experience), coming to care for another adult non-family member 

typically reaches its pinnacle in a marriage proposal. If you think of caring relationships as 

progressing towards marriage, it is easy to think of marriage as encouraging such relations, and to 

believe that supporting marriage supports caring relationships.  

 But as we saw, the relationship between the legal institution of marriage and encouraging 

or sustaining caring relationships is complex. In finding that marriage “just is” the social bases of 

caring relationships, Brake saw what she expected to see. Determining whether marriage policy 

effectively advances citizens’ purported fundamental interest in caring relationships, much less 

whether it does so justly, requires careful empirical investigation. It is, at the very least, not 

obvious.  

 Similarly Brake’s singular focus on marriage blinded her to other policies that might 

advance citizens’ moral powers, by promoting caring relationships or through other means. 

Brake did not choose the policy of promoting caring relationships through marriage over other 

possible mechanisms for advancing citizens’ moral powers because she found after comparative 

evaluation that marriage best satisfied citizens’ interest. She endorsed marriage because she did 
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not recognize that there are alternative policy choices that might promote citizens’ interests 

without looking anything like marriage. These perceptual biases left Brake vulnerable to 

advocating a policy her own principles would denounce.  

 
5. RETREATING FROM MARRIAGE 

 
Asking, “what marriage policy should we adopt?” proves to be a trick question. 

Evaluating minimal marriage suggests that we have reason to retreat from marriage in two ways, 

as a policy and as the focus of consideration and conversation.  

As we have seen, there is reason to believe that the best marriage policy is no marriage 

policy. It is unclear that caring relationships qualify as instances of primary goods, the kinds of 

resources that governments can appropriately seek to advance. If they do not, it is unjust to 

promote and unequally benefit participants in these ways of life. Even if caring relationships are 

public goods, marriage may be poorly suited to advancing citizens’ fundamental interests. 

Marriage policy may not effectively encourage caring relationships. Even if marriage can 

promote the interests of citizens, the policy may prove unjust, disproportionately benefiting the 

better off at the expense of the already disadvantaged. 

All this means that we have reason to retreat from marriage as a policy. Retreating from 

marriage does not mean there is nothing we can do to improve citizens’ access to primary goods. 

As we discovered, primary goods are best characterized as properties found in many types of assets, 

not as specific concrete resources. It is possible to improve citizens’ access to primary goods 

without promoting caring relationships by helping citizens acquire other resources that possess 

the valuable properties we have attributed to caring relationships. Because access to these other 

types of goods is not tied to relationships status, these assets and their social bases can be 

distributed in ways that are consistent with justice, privileging or equally advancing the less 
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advantaged. We saw examples of many policies that might promote the same primary goods that 

marriage is said to enhance, but may avoid the harms or risk of unjust distribution that attend 

marriage policy. Such policies range from designing architecture in ways that promote social 

interaction, to easing access to healthcare, supporting the arts, and much more.99 Policies like 

these may satisfy citizens’ interests in their two moral powers without the risks of marriage policy. 

Marriage is not merely a policy we adopt, it is also a policy we discuss and for which 

many people advocate. Of course, if marriage is unable to advance citizens’ fundamental 

interests, we should not advocate for it at all. But our concerns would not have to be so 

thoroughly born out to change how we should talk about marriage. Our evaluation of minimal 

marriage gives us reason to rethink our scholarly and public focus on marriage and to reconsider 

how we talk about marriage policy, even if empirical investigation were to show that marriage 

policy is not actively unjust.  

Even if marriage is able to advance citizens’ interests in a way that is just, it may not be an 

important part of the set of policies that do so. As we have learned, in seeking to promote 

primary goods we do not choose between marriage and nothing. There are all kinds of means 

and types of policies we might employ to promote citizens’ interests. Many of these policies can 

be adopted simultaneously, as part of a package of actions aiming to advance citizens’ 

fundamental ends. Even if marriage is qualified to be among this set of policies, it may not be a 

very important element of the set. Other types of policies may be more effective at promoting 

                                                
99 This movement has sometimes focused on what architects have called “micro-urbanism.” Katherine Benzel, for 
example, writes, “It is reasonable to assume that the numerous and diverse people who choose to live in a city may 
indeed find it easier to become a civic union and participatory fellowship when they are welcomed, integrated, and 
harmonized into the urban sphere.” KATHERINE BENZEL, THE ROOM IN CONTEXT: DESIGN BEYOND 
BOUNDARIES 81 (McGraw-Hill Professional, 1997). Architecture and urban planning can have a similar effect on 
health. Even small changes like altering the color of fitness centers have been shown to change individuals’ attitudes 
towards exercise, as has perceptions of neighborhood “greenness.” See T Suglyama, E Leslie, B Giles-Corti, N Owen, 
Associations of neighborhood greenness with physical and mental health: do walking, social coherence, and local social interaction explain 
the relationships? 62(5) J. EPIDEMIOLOGY & COMMUNITY HEALTH e9 (Oct 2007). 
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citizens’ interests and might have a greater effect on citizens’ moral powers. If this proves true, 

the way scholars focus on and talk about marriage may itself be unjust. An undue concentration 

on marriage may serve as a distraction, drawing attention away from the kinds of non-marriage 

based policies that play a more significant role in assuring the just distribution of primary goods.  

Scholars focus on marriage in at least two ways, by actively advocating for particular 

marriage-oriented policies, and by choosing to research and investigate marriage in a way that 

suggests prescriptive ends or implies that marriage is a topic that inherently deserves significant 

consideration. If marriage proves an unimportant part of the set of feasible policies that best 

advance citizens’ rights, then scholars must be careful in how they conduct these tasks. When 

scholars focus on marriage policy without noting that such policy is a relatively small aspect of 

the policies needed to distribute primary goods, they imply that marriage is a policy area that 

should receive a great deal of energy and attention from policymakers. But if marriage policy is 

an insignificant element of the set of policies that promote primary goods, then it deserves 

relatively little attention. If marriage is relatively unimportant to the achievement of justice, those 

in positions to make policy decisions should concentrate their efforts on choices likely to have a 

greater impact on the distribution of morally valuable goods. If they do not situate their 

endorsement of marriage appropriately, as many have not, then scholars give the impression that 

marriage policy is important in a way that is disproportionate to such policy’s actual place in the 

fight for justice. Arguing about marriage policy might be a bit like debating how to put out a 

candle when the room is on fire.  

Of course, the work that we have done does not address the question of what marriage 

policy states should implement if they insist on adopting marriage. The question of what marriage 

policy is least bad is distinct from the issue of what policies states should aim to implement. There 

may be reasons that apply only when states insist on enacting otherwise unjust policies. For 
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example, if states insist on implementing marriage policies, Brake is correct that they ought not 

continue to adopt what Brake calls “amatonormative marital policies,” that is, policies that favor 

romantic relationships, much less policies that restrict marriage to opposite-sex couples. Treating 

people differently in this way undermines the social-standing necessary for equal citizenship. At 

least measured only by the good of self-respect, minimal marriage does vastly better than 

traditional marriage if we insist on implementing marriage. Although only empirical analysis can 

tell us for certain, the more liberal policy likely distributes other primary goods more justly and 

effectively than traditional marriage policy as well.  But acknowledging minimal marriage as the 

least-bad marriage policy is very different than actively promoting the policy as a way of 

achieving justice. Even if we assume that states will insist on adopting some kind of marriage, 

scholars should still avoid giving the impression that marriage policy is just or that it is necessarily 

an important aspect of state policy in a way that draws attention from more weighty policy 

choices. 

Since our purpose was largely to show how many questions remained unanswered and 

how much was presumed in the endorsement of minimal marriage, each of the prescriptive 

claims we have advanced are tentative. In the end, there is much more work that we would have 

to do in order to determine whether marriage policy is compatible with justice, much less 

whether such a policy is necessary to promote justice. The answers to these questions depend on 

empirical evidence about the capacity of marriage policy to advance the primary goods we have 

described in ways that are consistent with the difference principle, and on the relative weight of 

marriage policy to non-marriage policies in promoting these goods. Because marriage policy is 

not itself the ultimate focus of our attention, we will leave that work unfinished for now. For our 

purposes, it is enough to note that these questions remain, and that they must be addressed 

before we can say for certain whether marriage policy is just or worthy of our attention.  
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6. REVISING THE METHODOLOGY OF POLICY SCHOLARSHIP 

 
In the discussion above we raised serious concerns about both marriage policy and about 

scholars’ focus on marriage. These are important issues and the final answers to these questions 

should have a serious impact on the course of action that policymakers pursue. But we will leave 

these inquiries to others. Our interest lies elsewhere, in the further question of scholarly 

methodology. How should scholars approach proscriptive policy research?  

If we had merely wanted to understand whether marriage policy should play a role in 

public policy, we need not have spent so much time developing and evaluating Elizabeth Brake’s 

particular argument. Instead, I could have simply argued straightforwardly that marriage was a 

poor vehicle for justice, without the need to develop Brake’s complicated and nuanced claim. For 

our purposes, however, this focus is important. Brake’s approach to marriage policy serves as a 

clear example of a methodology common in policy scholarship. We spent careful time tracking 

Brake’s argument so that we could clearly see not just that her argument went astray but how it 

went wrong and from this evaluate why Brake made such mistakes. Brake is a serious, careful, 

reflective scholar and a novel thinker. Despite this, we have reason to believe she endorsed a 

policy her own principles denounce. By exploring how this mistake happened, we can learn what 

Brake could have done to avoid such an error, and thus discover what other scholars can do to 

protect themselves against similar blunders. As we will see, Brake’s scholarly methodology left her 

vulnerable to error. By adopting an alternative methodological approach, she might have 

avoided the mistakes that may have led her to inadvertently promote injustice.    
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A. The Risk of Cognitive Error 

 
 As we saw earlier, Brake’s argument fell victim to the cognitive errors of false attribution 

and tunnel vision both when assessing the value of caring relationships and when evaluating 

marriage policy. An important feature of human cognitive capacities unifies these errors: what we 

are able to perceive about the world depends on how we have structured our thinking. In turn 

the further conclusions we are able to reach depend on what we perceive.  

The world does not merely appear to us the way it is. Whenever we “see” the world, our 

vision consists both in the direct report of our senses and in the way we consciously and 

unconsciously interpret and process that information.  Thus, our perceptions of the world are 

always partially dependent on the lens we use in interpreting our circumstances. Kant spoke 

eloquently of this process. He distinguished between “sensibility,” the immediate reports of our 

senses, and “understanding,” that is, how we actually observe the world. He wrote that, “the 

effect of an object upon the faculty of representation, so far as we are affected by the said object, 

is sensation.” But he thought, “that in which our sensation are merely arranged, and by which 

they are susceptible of assuming a certain form, cannot be itself sensation…the form must lie 

ready a priori for them in the mind, and consequently can be regarded separately from all 

sensation…By means of sensibility, therefore, objects are given to us…through understanding 

they are thought, and from it arises conceptions.”100 

To understand this distinction, you might think of the difference between what photon 

actually hits our eyes, and what we consciously see. What our eye actually encounters is patterns 

of light and color. It is our interpretation, our mind, that tells us how those blots of color fit 

together into particular objects. Our eye never “sees” a chair, but by virtue of the way we 

                                                
100 IMMANUEL KANT, CRITIQUE OF PURE REASON, 67 (Werner Pluhar ed., Hackett Publishing 1996). 
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interpret and process sensory information, we do. As Lorne Falkenstein wrote in interpreting 

Kant’s conception of sensibility and understanding:   

For Kant, our senses are insufficient for the perception of particular objects. Perception 
only occurs when the information acquired by the senses is recognized as an instance of a 
certain kind. This necessarily involves a concept (the concept of a kind of object) as well as 
an act of judging that the sensory information falls under the concept. Apart from this 
characteristically discursive operation, which invokes concepts and hence involves the 
intellect, we can still be affected by objects and still have sensory experiences, but insofar 
as we do not categorize these experiences we know nothing.101 
 
Cognitive neuroscientists and psychologists have a great deal to say about how we come 

to see and distinguish objects into categories and kinds, that is, how as a matter of biological 

structure and cultural training we come to interpret sensory data in particular ways.102 The 

precise details of these claims are outside the scope of our discussion, but this research does tell us 

something significant, the way we perceive the world is affected by how our mind will interpret 

our sensory data, but what we actually perceive is not settled. There are different interpretive 

lens’ available to us. What we observe is affected by how we frame, shape, and direct our 

cognitive processes. For example, take the research study cited earlier, finding that people did not 

notice a person in a guerilla costume walking into the middle of a ball game and doing a dance 

when they were focusing on counting the number of times people passed a ball. This study does 

not tell us that people are incapable of noticing such a striking feature as a guerilla. It tells us that 

whether people notice such a thing is malleable; it depends on where persons have directed their 

attention. This conclusion is important because it shows us that we can make deliberate choices 

in structuring our circumstances, cognition, and information environment that will shape what 

we perceive about the world and how we respond to our observations. Sarah-Jane Leslie has 

                                                
101 Lorne Falkenstein, Kant’s Transcendental Aesthetic, in A COMPANION TO KANT, 141 (Graham Bird Ed., Blackwell 
Publishing, 2006). 
102 See Susan Gelman and Lakshmi Raman, Preschool Children Use linguistic Form Class and Pragmatic Cues to Interpret 
Generics, 74(1) CHILD DEVELOPMENT 308- 325 (February, 2003). 
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noted a similar feature about the way in which humans cognize generic statements, and the 

relationship between generics and concerning social phenomena such as racism.103 She explains, 

“While the capacity to essentialize may be an innate feature of human psychology, it does not fix 

which kinds are to be essentialized. We are not hard-wired to form the specific social categories 

that we do.”104 Certain things that we actively do in shaping our cognitive environment can 

change the perceptual biases to which we are subject, and the ways in which these biases direct 

our thinking. If the people in the study had been told to look for a man in a guerrilla suit they 

would certainly have recognized the appearance of the costumed man, but they might not have 

noticed how many times the ball was passed. How we structure our process of reasoning, for 

example, by shaping what our attention is drawn to, alters what we will observe about the world 

around us. Thus while we cannot prevent ourselves from experiencing cognitive biases, we can 

shape how those biases affect our observations, and what they permit us to perceive about our 

circumstances.  

Cognitive biases are often presented as inherently bad because they consist (at least on 

some readings) of failures of perfect rationality.105 The very title “bias” lends itself to the notion 

that such aspects of our mental processes are always troubling. But cognitive biases are only 

normatively problematic if they lead us to act in ways that we would not otherwise endorse. Our 

biases can lead us to do wrong by making us inattentive to features of our environment that 

                                                
103 Generic are sentences with forms like “Mosquitoes carry West Nile virus.” These statements are taken to convey 
true information, but are also in some sense false- not all mosquitoes, for example are infected with west nile. Thus 
there are many interesting linguistic and philosophical questions about the role of these sentences and the truth 
conditions of these sorts of claims. See Andrei Cimplan, Susan Gelman & Amanda Brandone, Theory-Based 
Considerations Influence the Interpretation of Generic Sentences 25(2) LANGUAGE & COGNITIVE PROCESSES 261-
276 (Nov. 2008).  
104 Sarah-Jane Leslie, The Original Sin of Cognition: Fear, Prejudice and Generalization, (Forthcoming) JOURNAL OF 
PHILOSOPHY. 
105 Daniel Kahneman reflects this kind of thinking when he notes, “economists often criticize psychological research 
for its propensity to generate lists of errors and biases…” Daniel Kahneman, Maps of Bounded Rationality: Psychology for 
Behavioral Economics, 93(5) AM. ECON. REV. 1449 (December 2003).  
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would determine or remind us of how we should act. However, these biases can also be 

harnessed to assist us in acting in accordance with the ways that, upon reflection, we would 

believe we should behave.106  

We saw earlier that Brake suffered from cognitive biases that led her argument astray. 

Her expectations about what she would see or find shaped her perceptions in ways that led her 

not to notice alternatives that must be explored and questions that must be asked in order to 

justify her conclusions. What we have not yet considered is why Brake fell victim to these 

particular cognitive biases, and whether she could have made methodological choices that would 

have made her less likely to suffer from cognitive biases, or might have shaped these biases in 

ways that made her less vulnerable to error. I want to suggest that the way that Brake framed her 

scholarship, and the scholarly methodology she employed in conducting her investigation left her 

prone to problematic instances of cognitive bias. By contrast, an alternative methodological 

approach might have shaped Brake’s thinking in ways that would have made her less susceptible 

to normative mistake.  Let’s turn now to considering how Brake’s methodology shaped her 

perceptions.  

 
B. The Tethered Approach 

  
To investigate marriage policy Brake adopted what we can call a tethered approach.107 A 

tethered approach is characterized by the decision to anchor a research question to particular 

concrete entities. By this, I mean that Brake chose to begin her investigation by focusing on a 

                                                
106 See R.H. Thaler and S. Benartzi, Save more tomorrow tm: Using behavioral economics to increase employee savings, 112(1) 
JOURNAL OF POLITICAL ECONOMY S164 (2004). Or see, Colin Camerer, Samuel Issacharoff, George Loewenstein, 
Ted O’Donoghue, and Matthew Rabin,” Regulation for Conservatives: Behavioral Economics and the Case for ‘Asymmetrical 
Paternalism, 151 U. PA. L. REV., 1221 (2003). For a less technical example, see GARY BELSKY AND THOMAS 
GILOVICH, WHY SMART PEOPLE MAKE BIG MONEY MISTAKES AND HOW TO CORRECT THEM: LESSONS FROM 
THE LIFE-CHANGING SCIENCE OF BEHAVIORAL ECONOMICS (Simon and Shuster 2009).   
107 This terminology was suggested to me by Anne Alstott.  
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particular policy question, what marriage policy should states adopt? Brake’s investigation was 

particular in that she focused on a specific good, caring relationships, and a specific policy, 

marriage, and concrete in that she began by concentrating on a real-world item rather than 

beginning with abstract theorizing. She chose the real-world policies and goods on which she 

would focus before she began to theorize. When Brake did begin to theorize, her analysis was tied 

to these particular real-world goods. They served as her starting point, not her conclusion. She 

investigated the value of caring relationships, and considered why we might have reason to 

support marriage.  

Framing her research in this manner shaped Brake’s perceptions and the ways she 

interpreted the claims she uncovered. When people begin by focusing on a particular piece of 

information, they tend to suffer from what is known as the anchoring effect, meaning their later 

conclusions are disproportionately altered by earlier information.108 Using a framework that tied 

her to a particular real-world concrete good structured Brake’s thinking in several ways, each of 

which we saw in our earlier analysis. First, this framework drew Brake’s attention away from 

exploring underlying questions of value. As we saw in section two, Brake spent relatively little 

energy investigating the exact nature of citizens’ fundamental interests. The explanations she 

provided for the purported value of caring relationships were sufficiently shallow that they could 

not describe to us what characteristics would make a resource valuable to citizens’, and thus 

could not articulate the kinds of things were of interest to citizen. As a result, she could not in fact 

justify the claim that caring relationships were actually sources of value.  

                                                
108 Although this notion is commonly used in discussions about probability calculations, I believe it well describes the 
effect that thinking of a particular policy or resource has on our capacity to consider other options. We are anchored 
in a particular “type” of policy just as we are anchored by particular numbers. See K Blankenship, D Wegener, R 
Petty, B Detweiler-Bedell, and C Macy, Elaboration and consequences of anchored estimates: An attitudinal perspective on 
numerical anchoring 44 J. EXPERIMENTAL SOC. PSYCHOL., 1465-1476. (2008). 
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The cognitive effects of tethering can partially explain Brake’s inattention to these 

questions of value, despite the fact that particularities about the nature of value prove of 

fundamental importance to the validity of her claims. When our focus is on real world goods, 

abstract moral theorizing seems too distant and abstruse. When we find an explanation that 

sounds like what we expect to find valuable about the particular concrete good on which we are 

focused, that explanation sounds appealing. Discrepancies and un-clarities in the claim do not 

stand out because they occur at the abstract level and that level is not the focus of our attention. 

Thus the initial focus on real-world goods prompted by a tethered approach tends to generate 

the sort of vagueness about values that we saw characterized Brake’s analysis.  

Unsurprisingly, the tethered approach makes particular concrete goods salient in our 

minds. This can have the effect of shaping our thinking to reflect all the concepts we knowingly 

or unknowingly associate with that good. Problematically, of course, not all these assumptions are 

in fact true (in general, or in particular cases) and just as troublingly, many of these assumptions 

are unconscious and thus more difficult to correct. Tethering an investigation to a particular 

concrete good puts us in a cognitive position to “expect” to see the features we mentally associate 

with the good. We saw this with regards to many of the traits Brake (potentially falsely) attributed 

to caring relationships and the institution of marriage. For example, Brake associated caring 

relationships with empathy and self-esteem, and thus presumed that because they were sources of 

care, they promoted the right kind of care. She was familiarized to a connection between 

marriage and caring relationships and so she presumed that marriage successfully encourages 

and sustains such relationships, without recognizing potential challenges to these claims. Indeed, 

she did not even recognize that these views were claims, and thus require empirical investigation. 

As we saw, however, these conclusions are at least questionable, and justifying them requires far 

more consideration. The networks of conceptual connections and assumptions that Brake 
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mentally possessed about marriage and caring relationships obscured the need to address these 

questions. As with most perceptual biases, absent this cognitive shaping, the importance of 

considering such issues would have been easily apparent to so careful a thinker.  

Similarly, the tethered approach explains Brake’s vulnerability to tunnel vision.  Brake’s 

focus on caring relationships produced an inattentional blindness to the other types of resources 

that might possess the same valuable traits she attributed to caring relationships and the policies 

besides marriage that might advance citizens’ interests. In other circumstances, Brake would 

certainly have noted the existence of a much broader class of potential assets and actions. 

Because the tethered approach drew her attention to the resource of caring relationships and the 

policy of marriage, it hid from her these alternative options, leading her to wrongly conclude that 

“reasons to support entities with characteristics x” were necessarily reasons to support caring 

relationships or marriage. As we saw earlier in section three, however, this may not be the case.  

Employing a tethered approach led Brake to perceive the world through blinders. 

Unfortunately, the particular blinders the tethered approach puts in place are not well suited to 

focusing a scholar’s attention in the right way. The tethered approach selects a particular set of 

goods and policy questions to serve as the focus of attention and with which to frame an 

investigation before the author engages in normative theorizing. Hence, the theorizing in which 

the author does engage tends to be, as we saw, conjecturing about those goods and policies. For 

example, “what is the value of caring relationships?” or “what are the goods promoted by 

marriage?” The problem with this framework is that before we have engaged in careful moral 

theorizing, there is no reason to presume that these specific goods and policies are especially 

valuable. Tethered approaches thus risk drawing scholars’ attention to the wrong features of the 

world. As a result, scholars may be inattentive to more important entities.  
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The tendency of the tethered approach to bring to mind specific goods stands in contrast 

to frameworks that produce the sorts of abstract descriptions of value we developed earlier. Such 

abstract descriptions do not pull specific associations to our minds in quite the same way as the 

particular concrete entities described by the tethered framework. What is an “experience or good 

sufficient to stimulate the desire to live on fair terms with others and allow citizens to accurately 

recognize what terms it would be reasonable for people to accept?” Because this description 

references a novel category of entity, not one with which people are already familiar in ordinary 

usage, users have fewer pre-existing unconscious associations that might funnel their attention in 

the wrong direction. Thus the tethered approach not only risks focusing attention on the wrong 

things, it increases the likelihood that scholars will have expectations about what they will see, 

that is, about what goods will prove valuable or what traits these resources will possess. As a 

result, the tethered approach leaves researchers more susceptible to perceiving the world 

inaccurately in ways that cause them to make significant errors.  

If scholars do accidently fall victim to these sorts of false presumptions, the tethered 

approach makes it difficult for them to recognize that they have made a misleading assumption 

and correct for their mistake. By contrast, the kind of theorizing that produces the descriptive 

categories we developed earlier provides a means for correcting such errors. As we discussed 

earlier, these descriptive categories set a standard by which we can measure the goods that 

belong in a category, and they make that metric salient. Making the standard salient in this way 

draws scholar’s focus to the metric, causing it to be cognitively less challenging to remember to 

evaluate whether a particular concrete resource thought to qualify as a primary good actual has 

the right characteristics. Moreover, the abstract descriptions provide a standard that can be 

assessed using empirical tools, thus avoiding some of pathways by which observational 

expectations can generate false perceptions. For example, if upon investigation a particular asset 
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fails to stimulate the desire to live on fair terms with others, it does not qualify. By framing work 

around a known real-world concrete good, tethered approaches discourage this sort of abstract 

description and frame scholar’s thinking in ways that make researchers more likely to insert 

unconscious assumptions into their analysis and less able to correct for the perceptual mistakes 

such presumptions generate.  

That the tethered approach is likely to have negative effects on scholars’ cognition is 

troubling because tethered approaches are common in policy scholarship. Scholars whose work 

seeks to provide substantive policy guidance often focus on evaluating concrete policy proposals. 

Because they want to provide useful advice to policymakers, public policy researchers often frame 

their work to focus on tangible policy concerns, often those already receiving consideration.109 

Yet this very choice of framework may make such scholars more likely to provide inaccurate 

recommendations, unintentionally directing policymakers to engage in injustice. 

 
 
 

C. The Open Approach 

 
Thankfully, there is an alternative way scholars can structure policy research. We can call 

this method the open approach. This methodology might feel familiar because it is precisely what 

we have done as we have sought to reconstruct and evaluate Brake’s argument.  

An open approach is characterized by an initial focus on abstract theorizing and 

description. Rather than beginning with a tangible policy concern or entity, the open approaches 

starts with abstract moral reflection, asking, “What are the nature of the values that public 

                                                
109 This kind of mindset is exemplified in the Oxford Handbook of Policy Studies’ statement that “Policy studies, 
more than anything, are academic works that attempt to do the real political work: contributing to the betterment of 
life, offering something that political actors can seize upon and use.” ROBERT GOODIN, MARTIN REIN, AND 
MICHAEL MORAN, THE OXFORD HANDBOOK OF PUBLIC POLICY, xi (Oxford University Press 2006).  
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policies should promote?” This is the kind of question we addressed when we considered the 

nature of citizens’ fundamental interests. Rather than immediately moving to consider a 

particular good, this method then seeks to describe abstractly what must be done in order to 

respond appropriately to the relevant values. This is what we did earlier when we determined 

that just governments should adopt public policies that promote the fair distribution of the sorts 

of resources we abstractly described. It is only in the third step of this method that researchers use 

empirical tools to investigate what concrete policies and assets possess the characteristics that 

have been abstractly described. This is what we did when we considered what kinds of resources 

might, for example, generate empathy or promote health, and explored what types of policies 

help produce or sustain such assets.  Like all policy scholars, a researcher using an open approach 

seeks to eventually develop a concrete policy answer that can provide clear direction to 

policymakers, but she does not try to get there by beginning with a concrete policy concern in 

mind. On this approach, the determination of what constitutes a relevant concrete policy 

concern is itself part of the subject of investigation. A conclusion about what areas of 

policymaking are important and what types of policies we should consider implementing is 

possible only after the relevant values have been appropriately explored and the features of the 

necessary policies abstractly articulated.  

Like all ways of framing our thinking, the open approach influences our perceptions. 

Unlike the tethered approach, however, employing an open method focuses scholars’ attention in 

a way that helps them reach accurate conclusions. Because an open approach begins with an 

exploration of underlying value, the method makes scholars less likely to suffer from the kinds of 

vagueness about value that hobbled Brake. This approach highlights questions of value, drawing 

scholars’ attention to the clarity- or lack thereof- of their understanding of the underlying 

principles that guide their investigation. Indeed, it provides a kind of check against undue 
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murkiness or incomplete comprehension of values. Since the method relies on empirical research 

to uncover what concrete real-world entities actually have value, users must develop a sufficiently 

clear understanding of the underlying values, such that they can articulate and quantify the 

characteristics that distinguish entities possessing those values with enough precision to actually 

conduct the empirical investigation.  As a result, an open approach is well suited to preventing 

scholars from unintentionally remaining vague about values in the way that we found Brake to 

be.  

An open approach avoids the problematic mental associations that plagued concepts in 

the tethered approach. In developing the sorts of abstract descriptions we created when we 

discussed empathy generating resources, the social bases of influence or self-esteem and health 

promotion, scholars are creating new conceptual categories.110  This way of framing a scholar’s 

thinking has at least four beneficial effects.  

First, a scholar who creates and uses these abstract descriptions may be less likely to suffer 

from unnoticed presumptions about the content of the new category precisely because it is not a 

concept or term already in common parlance. This means the category has not become laden 

with layers of conceptual association. As a result, the new category focuses a researcher’s 

attention on the actual features of the category.  

Second, the open method requires researchers to develop clear lists of valuable features 

after analyzing moral values, as we did, for example, in describing empathy-generating resources. 

This process generates a useful kind of inattentional bias. This abstract listing of traits, 

                                                
110 Although, of course, it might turn out that the content of the new category is the same as the content of an 
existing category. For example, we could imagine developing a category whose description was “edible things that 
allow people to absorb vitamin c.” It might turn out that this category contains each and every (and only each and 
every) item that we think of a as a fruit or vegetable (I have no idea if this is true.) However, when we are developing 
the category and evaluating what concrete goods belong in the category,  we would measure the existence of vitamin 
c in an object, not consider whether it was a thing we already conceive of as a fruit or vegetable. Thus it would be a 
“new” conceptual category even though its members were co-extensive with an existing category.  
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unconnected to particular real-world entities, serves to focus researchers’ minds on the relevant 

characteristics. Applying this kind of blinder is helpful, not harmful. It draws a scholar’s attention 

to the presence or absence of the trait that are actually normatively important, protecting the 

scholar against false attribution or tunnel vision. For example, when a scholar’s attention is 

focused on the need to locate goods that make individuals more willing to live on fair terms with 

all other persons, she is more likely to question whether caring for particular intimates generates 

this sort of affect. The fact that both concepts (the valuable traits articulated in the abstract 

description and caring relationships) have to do with care of sorts will be less likely to blend them 

together, because her attention to care for all other persons will be cognitively prominent and 

thus more likely salient in her thinking.  

Third, as described earlier, such an abstract listing of features provides a corrective 

against the inadvertent cognitive effects of unjustified presumptions. What scholars are doing 

when they construct abstract descriptions is developing an express account of characteristics 

whose presence or absence can be empirically assessed. Thus, rather than relying only on their 

presumptions about what goods have valuable traits, intuitions easily subject to cognitive error, 

researchers can empirically evaluate where the relevant valuable characteristics are found. 

Empirical scholars can investigate what actual goods in the real world possess the features 

articulated in the abstract description. What kinds of experiences or goods do generate 

empathy?111 What other sorts of assets or experiences also have these characteristics? Does a 

particular policy tend to generate more of these characteristics or not? The answers may turn out 

to be very different than our pre-evaluative presumptions might suggest.112  

                                                
111 And indeed, there has been research in many of the areas our primary goods involve. See JEAN DECETY, WILLIAM 
ICKES, THE SOCIAL NEUROSCIENCE OF EMPATHY, (MIT Press. 2011). 
112 For example, research suggests that subtle environmental factors, such as whether individuals take themselves to 
be running late or find an extra coin in a telephone booth, have large impacts on whether people are helpful to 
strangers in purported need (that is, whether they are empathetic in certain ways.) See J. DORIS, LACK OF 
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In noting that these empirical investigations can provide a check against the perceptual 

biases generated by where we expect to find value I do not mean to imply that empirical 

investigation cannot provide inaccurate information or be framed in ways that generate their 

own biases. However, being able to assess our conclusions about what resources or policies 

promote citizens’ interests against an empirically measurable standard provides a safeguard 

against certain kinds of inadvertent cognitive error. Any discrepancies that arise between our 

initial presumptions and the results of our empirical evaluations can push us to look more 

carefully at the resources and policies we are considering. Thus, the open method makes it easy 

for empirical and normative scholarship to work together to perceive the world correctly, with 

normative scholars explaining what characteristics are valuable and empirical scholars helping 

determine where such traits are actually found. 

Fourth, by beginning with an abstract description, the open approach explicitly 

characterizes the issue of where “in the real world” valuable traits are found as a question that 

must be empirically investigated. Framing a scholar’s thinking in this way may itself encourage 

researchers to pay attention to whether the entities they think valuable actually possess the 

relevant traits. When scholars take the question to be where “where are traits x, y, z found?” 

rather than, “is entity Q valuable?” they are less likely to suffer from false attribution. This way of 

framing the question makes it clear both that they can find these valuable characteristics 

somewhere without finding them in a particular entity, and that there might be ways in which a 

particular entity is valuable that do not pertain to the relevant traits. At the very least this 

framework makes it apparent that the determination of what concrete entities are valuable is in 

                                                                                                                                                       
CHARACTER: PERSONALITY AND MORAL BEHAVIOR, ( Cambridge University Press, 2002). See also J.M. Darley, 
From Jerusalem to Jericho: a study of situational and dispositional variables in helping behavior, 27 J. PERSONALITY AND SOC. 
PSYCHOL 1000-1008 (1973). It has been suggested that this research undercuts the notion of certain types of 
“character” as an important independent source of moral action.  
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fact a question, one that demands investigation, making scholars less likely to overlook the need 

for further inquiry. Thus, this way of structuring researchers’ thought process makes scholars less 

likely to falsely attribute valuable traits to entities that lack these characteristics.  

Finally, by focusing a researcher’s attention on valuable characteristics rather than on 

particular policies or resources, an open approach promotes a kind of inattentional bias that makes 

troubling tunnel vision less likely. Tunnel vision occurs because a scholar is so focused on a 

particular entity that she fails to notice that other entities also have the characteristic that lend 

value to the entity that has drawn her attention. In contrast with the tethered approach, the open 

approach encourages scholars to focus on the features, not on a particular entity, and thus to see 

any particular policy or resource only as an instance of the traits. This way of structuring a 

scholar’s thinking makes her more open to noticing the full range of goods that may posses the 

relevant characteristics.  

Like tethered approaches to policy research, open approaches structure the way scholars 

think and thus shape what they notice about the world. But while tethered approaches draw 

scholars’ attention away from the aspects of our environment that moral reflection tells us are 

important, open approaches help researchers’ remain focused on the traits that actually matter. 

As we discussed earlier, people cannot realistically escape having their perceptions and thinking 

shaped by cognitive biases. But not all cases of cognitive bias are created equal. We can structure 

the way we frame our thinking so that our perceptual biases help us see the truth rather than 

leading us astray. By adopting an open approach, scholars can shape their perceptive biases in 

ways that reduce their susceptibility to error and improve their ability to advocate for just and 

important public policies.  
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D. What the tethered-open distinction does not tell us 

 
Here, it is important to be careful about what I am not saying. In endorsing the open 

approach I am not making a claim in moral epistemology. I take no position on the best way to 

determine the nature of values. That I think people should be careful to avoid unduly anchoring 

their policy investigations to particular concrete cases does not mean that I think people must 

close their eyes to the world when they seek to develop a moral framework. Existing institutions 

probably do hint at what we have at least long believed to be of value.  If we trust others as our 

epistemic peers, these institutions may sometimes provide a point of reference in our moral 

reflections. Like many scholars, I suspect that a version of reflective equilibrium (a method of 

moral reflection that moves back and forth between abstract conceptions of value and concrete 

particular cases) is the best, and perhaps the only, possible approach to uncovering first-order 

facts about normative values.113  

But this kind of question lies outside the scope of our concern. My claim is much more 

narrow. Whatever method of moral reflection scholars employ, I think such moral contemplation 

must be a deliberate part of any work that seeks to guide policymakers, and I believe that the 

process establishing a moral framework should be consciously distinct from applying that 

framework. The open approach promotes an appropriate separation of these steps in a way the 

tethered approach does not.  

In endorsing the open approach to policy scholarship, I am also not speaking to the 

philosophical choice between what is known as “practice-based” and “fact-insensitive” theories 

about the nature of principles of social justice. In recent years, there has emerged a divide 
                                                
113 T.M. Scanlon has written of reflective equilibrium, “this method…is the only defensible method: apparent 
alternatives to it are illusory.” T.M. Scanlon, Rawls on Justification, in 139-167 THE CAMBRIDGE COMPANION TO 
RAWLS (Samuel Freedman ed., Cambridge University Press 2002): However, Peter Singer and others endorse 
something like the open approach for moral reflection, believing that we should ignore our intuitions about 
particular cases. See Peter Singer, Sidgwick and Reflective Equilibrium, 58 THE MONIST 490-517 (1974). 
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between political philosophers in the tradition of G.A. Cohen, who see the values that define 

social justice as abstract principles that are “fact-insensitive” and merely applied to specific 

contexts, and constructivist scholars who believe that principles of justice emerge from social 

practices.114 Although the language used to describe these two theories of value often sounds like 

our discussion of tethered and open approaches, this superficial similarity is misleading. These 

theories speak to what explains the nature of value, not directly to how we should think about 

what real-world policies instantiate values or what they demand of us. Advocates of both 

practice-based and fact-insensitive theories of value can endorse the open approach.  

For example, Charles Beitz has described this philosophical divide in a way that might 

sound, to the un-careful, as if he is speaking to the difference between tethered and open 

approaches. He notes;  “We can think of practical principles…as inferences from some higher-

level ideas or principles of broader scope, adapted to take account of the particularities of the 

arena of immediate interest…or we can think of them as principles constructed for this arena, 

taking account of an unsystematic array of ethical and practical considerations.”115 

The division Beitz describes, however, has nothing directly to do with how policy scholars 

should frame their research. These two camps reflect disputes about the meta-nature of social 

values. Practice based theorists believe (very roughly) that values arise because people coordinate 

to achieve shared norms. Fact-insensitive theorists believe that values exist independently of how 

people organize their behaviors, or what norms are understood to provide reasons in a given 

community. Scholars in either camp could use either a tethered or an open approach when they 

seek to apply their conclusions to particular contexts with the aim of providing policy guidance. 

                                                
114 See, G.A. Cohen’s book, RESCUING JUSTICE AND EQUALITY, (Harvard University Press, 2008) especially the 
chapter on rescuing justice from constructivism.  
115 CHARLES BEITZ, THE IDEA OF HUMAN RIGHT, 7 (Oxford University Press, 2009).  



 97 

In endorsing an open approach to policy scholarship, I take no position in that deeper dispute 

about the sources of principles of justice. 

 
6. CONCLUSION 

 
It is said that “the cast of mind characterizing policy studies is marked above all by an 

aspiration toward ‘relevance.”116 This desire to provide advice that can guide real world political 

actors is admirable. But as we have shown, the value of providing concrete policy guidance 

should not obscure the real-world dangers of tethering scholarly research to a concrete policy 

concern. What we value in our conclusions proves not to be what we value in our inputs. The 

intuition that to be relevant or to provide clear advice scholars should begin by discussing a 

particular policy proposal or should avoid abstract moral reflection is mistaken. Scholarship is 

not relevant in the right way because it speaks to something political actors are already 

discussing. It is relevant in the right way because it provides accurate direction to policymakers, 

telling them where to go and how to get there from where they are.  

To provide this kind of direction, scholars should employ open approaches in structuring 

their research. Open frameworks demand greater attention to abstract thinking and moral 

reflection. But this does not mean they are less able to speak concretely or to reach actual policy 

conclusions at the level of detail policymakers require. Thinking that to be the case confuses 

higher-level theorizing with idealization. Idealization involves ignoring facts on the ground. 

Higher-level theorizing of the sort we have discussed requires no such thing. Instead, this kind of 

theorizing allows us to see the world as it really is, protecting us against the tricks our own minds 

may play on our perceptions. Such theorizing develops the conceptual apparatus necessary to 

correctly perceive what the facts on the ground actually are, and what those facts tell us about 
                                                
116 Supra note 95 at 5. 
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how policymakers should proceed. As we have seen, without this apparatus, scholars risk getting 

the wrong answer.  

Indeed, the ability to step away from existing ways of conceptualizing the world and 

spend time working out the appropriate interpretive lens is part of what makes policy scholars 

well-suited to providing policymakers with guidance. Policymakers and politicians are often 

trapped in the need to respond immediately to concerns as they are raised. They must vote on 

this bill, or respond to this attack ad or request by a constituent. In this frenzy, political actors 

often lack the time or energy to step away from existing ways of framing policy options or 

concerns. As a result, immediate political discourse often provides the framework that shapes 

their perception. Nothing guarantees that this framework is formulated to lead policymakers to 

accurately perceive what actions are necessary or what areas of policy are intrinsically or 

instrumentally significant. The importance of policy scholarship lies in part in scholars’ ability to 

supply an alternative framework better suited to providing accurate guidance.  

Scholars have a luxury that elected officials do not: the ability to take the time to step 

outside of the existing framework in which public policy issues are debated. The special value 

that scholars can provide to the choices policymakers face follows from scholars’ resulting 

capacity to provide policymakers with a roadmap indicating what arenas of policy really require 

their attention, what direction they should be heading, and how they can get to where they need 

to go. Like Brake, policymakers are likely to presume that an issue of public policy is important 

because it is being talked about. But as we have seen, that may not be the case. Perceptual biases 

can hide what kinds of policy choices are best suited to achieving our desired ends, and can 

disguise the ends that, upon reflection, we would prefer to pursue. This is what we saw when we 

questioned whether what we valued about caring relationships might be better achieved by 

promoting very different kinds of resources.  What policymakers need to know is precisely what 
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the open approach is suited to telling them and a tethered approach is not, what policy choices or 

types of goods they should be talking about, that is what resources and policy choices actually 

matter, and what they should do about those things. Like all of us, policymaker’s perceptions are 

shaped by how they think the world is. What they need to know is how the world really is. The 

open approach better equips policy scholars to provide this kind of direction.  

This conclusion has substantial implications for how scholars whose work speaks to public 

policy should frame their research. First, scholars should adopt an open approach. This 

methodology can help scholars avoid serious mistake. An open approach is consistent with 

reaching concrete policy conclusions, but avoids the likelihood of misleading cognitive errors that 

tethered approaches generate. Second, scholars should articulate their own research in a way 

that does not make policymakers and the pubic more likely to fall prey to cognitive biases that 

might cause such actors to endorse inaccurate policies. Among other things, this means that 

when scholars do choose to focus on a particular policy or good, they must make sure to situate 

their conclusions in the broader environment. For example, as we discussed, a researcher who 

decides to focus on a policy that plays a relatively insignificant role in promoting a value must 

make it clear that the policy is question is only a tiny and insubstantial part of the policy choices 

justice demands.  

Scholarship in the tethered tradition is prevalent. Law reviews and other scholarly 

journals are full of articles that adopt tethered approaches, focusing on particular policies and 

practices in just the way that Brake framed her work around the future of marriage.  Common 

use of this methodological approach thus has widespread potential to corrupt policy guidance, 

leading scholars to advocate unjust, or at least unjustified, policies. Scholars and scholarly 

journals should be cognizant of this danger, and reframe their work accordingly.  
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Excellent scholarship that adopts more of an open approach exists, however, and can 

provide a model for future research. The open method does not require that all scholars be 

themselves philosophers. It merely demands that they frame their work with reference to a clear 

articulation and explanation of the values they believe public policy should advance, and move 

through abstract conceptualization to concrete policy prescription in much the way we 

articulated. Thus while scholars with philosophical training have done excellent research making 

use of this approach (for example, Seana Shiffrin)117 high quality work in this tradition has also 

been produced by scholars with deeply empirical interests or training, including Amy 

Kapczynski,118 Christine Jolls,119 and Anne Alstott.120 Such scholars provide exemplary 

illustrations of the way in which research that adopts an open approach can successfully speak to 

policy issues of great significance. 

Going forward, the lesson for scholars is clear. Jokes about ivory towers aside, our 

scholarly research needs to recognize in its theorizing what we all know in practice: often the best 

way to find your way on the ground is to spend a little time climbing closer to the sky.  

                                                
117 See generally Seana Shiffrin, What’s Really Wrong with Compelled Association?,  BEPRESS LEGAL SERIES, (working paper 
208, March 22, 2004).  
118 See generally Amy Kapczynski, The Cost of Price: Why and How to Get Beyond Intellectual Property Internalism, 59(4) UCLA 
L. REV.,( 2012). 
119 See generally Christine Jolls, Bias and the Law, (Forthcoming in American Behavioral Scientist, Available at 
http://www.law.yale.edu/documents/pdf/Faculty/BiasandtheLaw_1-19-10.pdf).  
120 See generally Anne Alstott, Tax policy and feminism: competing goals and institutional choices, 96(8) COLUM. L. REV. 2002- 
2082 (1996). 


